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SECTION A- EXECUTIVE SUMMARY

1.

The Applicant seeks development consent for development in the field of energy. The purpose of
development that can be permitted for that purpose is, under the Planning Act 2008, closed and cannot admit

of any other purpose not itself within the scope of “the field of energy”.

The Affected Party (“AP”) recognises that section 104(3) and (4) applies so as to engender a presumption in

favour of the grant of development consent for that particular development.

The AP also recognises that a purpose “for commercial telecommunications” cannot fall inside the
jurisdictional scope of the PA 2008 without more. In isolation, any envisaged development can only fall
outside of the PA 2008 by dint of that isolated purpose different to and unrelated to that authorised under the
PA 2008 field of energy. The same consideration of the jurisdictional boundary of the PA 2008 was
considered and addressed by the ExXA and Secretary of State in the Swansea Bay Tidal Lagoon DCO,
another energy project that was advanced with non-energy related development. There, the EXA severed the
extra-statutory development from the scope of the PA 2008 purpose so as to enable it to be permitted on

application to the local planning authority under the Town and Country Planning Act 1990 (“TCPA 1990").

The sole means by which a part of the advanced development “for commercial telecommunications” purposes
could be lawfully in-jurisdiction is for the ExA and Secretary of State to impose an encompassing purpose
around that development “for monitoring purposes of electricity cables”. That occurred in Thorpe Marsh DCO
and enabled a cable there to qualify as “associated development”. With the addition of that encompassing
purpose, the said advanced development cannot in aw qualify as “associated development” nor as “part of”
the development nor as “a matter ancillary to” the development in the field of energy. The law remains that
simple, notwithstanding numerous attempts to seek to render extra-PA 2008 development as in-jurisdiction
development. But it cannot be.

The envisaged compulsory acquisition of the AP’s land cannot be subject to the guidance presumption in
favour of the development in the field of energy, let alone another purpose. Instead, by operation of sections
104(3) and (4) and (6) and (8), 120(3) and (4), and 122(2) and (3), and common law protections against land
taking, there remains a presumption against acquisition by the Company here. The evidence shows that it

cannot demonstrate satisfaction of the statutory conditions, including as to funding.

This is, therefore, an orthodox case to which paragraph 16 of his Planning Act 2008: CPO Guidance applies.
That is, the ExA can only recommend, and the Secretary of State can only reasonably authorise a DCO for an

energy project shorn of all proposed draft powers of temporary and permanent land acquisition.
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SECTION B: Legal Framework & Scope of Statutory Purposes under Planning Act 2008

7.

10.

11.

12.

This Application for development consent is subject to the legal framework of the Planning Act 2008 (“PA
2008") and not to that of the Town and Country Planning Act 1990 (“TCPA 1990”). Guidance formulated for
the purposes of the latter is not formulated for the purposes of the former, and vice versa. See e.g the
Planning Act 2008: Guidance related to procedures for the compulsory acquisition of land (September 2013),

in particular paragraphs 1-3.

The statutory framework of the PA 2008 provides for the grant of development consent and also of the
authorisation of powers by which to compulsorily acquire the land of third parties against their will. Not every
application for development consent will engage the taking of third party land. Therefore, the statutory
framework accommodates applications that do not engage compulsory acquisition processes and those that

may. This Application is an application that engages those acquisition processes.

Where compulsory acquisition processes are engaged, the EXA and Secretary of State will recall that in the

Prest case the Court of Appeal held: (Emphasis added)

In the sphere of compulsory land acquisition, the onus of showing that a CPO has been properly
confirmed rests squarely on the acquiring authority and if he seeks to support his own decision, on the
Secretary of State. The taking of a person’s land against his will is a serious invasion of his proprietary
rights. The use of statutory authority for the destruction of those rights requires to be most carefully
scrutinised. The courts must be vigilant to see to it that that authority is not abused. It must not be used
unless it is clear that the Secretary of State has allowed those rights to be violated by a decision based
upon the right legal principles, adequate evidence and proper consideration of the factor which sways his
mind into confirmation of the order sought. (The Court of Appeal, in Prest, applied by the Supreme Court
in the Sainsbury’s case).

The Affected Party (“AP”) reminds the ExA and Secretary of State that the “onus” of justifying the use of

compulsory purchase powers lies exclusively on Aquind Limited itself and the AP does not have to do
anything nor prove anything to protect the taking of its land by Aquind Limited against the will of the AP.

The ExXA and Secretary of State will recall that the guidance presumption in favour of the grant of a
development consent for “the development” cannot result to oust or subvert the statutory requirements in
section 122 of the PA 2008. As in Sainsbury’s, at paragraph 9: (Emphasis added)
Compulsory acquisition by public authorities for public purposes has always been in this country entirely a
creature of statute: Rugby Joint Water Board v Shaw-Fox [1973] AC 202, 214. The courts have been

astute to impose a strict construction on statutes expropriating private property, and to ensure that rights
of compulsory acquisition granted for a specified purpose may not be used for a different or collateral

purpose ...
The lawful approach to statutory policy was also set out in Padfield v Minister for Agriculture [1968] AC 997 at

1032G to 1033A:

... it is the Minister's duty notto act so as to frustrate the policy and objects of the Act, and if it were to
appear from all the circumstances of the case that that has been the effect of the Minister's refusal, then it
appears to me that the court must be entitled to act...

[T]here is ample authority for going behind the words which confer the power to the general scope and
objects of the Act in order to find what was intended....
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13.

14.

15.

16.

17.

... [A] discretion so limited that it must not be used to frustrate the object of the Act which conferred it...
The scope of the “purposes” for which section 122 may be used for under the PA 2008 is confined by section
14(1) and 35 to specified stated “fields”. In particular, an NSIP: (Emphasis added)

Means a project which consists of any of the following - ...

a) the construction or extension of a generating station ...

Section 14(1) is expressly subject (alone) to (2) to (5). The scope of the power by order under (3) to “add a
new type of project to subsection (1)” is expressly confined by (5)(a) to “a project of the new type is a project
for the carrying out of works in one or more of the fields specified in subsection (6)”. Subsection (6) specifies
“fields” (a) to (e) where (a) is the field of “energy”. Section 14(1) and (6) do not describes the categories of
NSIPs not fields as “including”. Therefore, it remains self-evident that the categories of project type are
confined by statute by the scope of (6), here (a). And the fields themselves are closed categories. Only a
project that “consists” of “the construction or extension of a generating station” within the “field” of “energy”

can satisfy the purpose of the PA 2008 here so as to qualify as an NSIP.

Further, the scope of section 35 of the PA 2008 is also confined as follows. Its scope proceeds from the
phrase under (1) “development for which development consent is required”. That latter phrase derives from
section 31 that states: “consent under this Act (“development consent”) is required for development to the
extent that the development is or forms part of a nationally significant infrastructure project”. The phrase
“nationally significant infrastructure project” is itself defined by section 14(1). Therefore, the scope of the
power of the Secretary of State under section 35(1) is expressly limited also by the scope of section 14(1). It
follows, by self-evident recognition of the closed categories of “field” referred to above, that the Secretary of
State has no statutory power to make a direction under section 35 other than for “development” within a
statutory field of section 14(6), here, (a). See section 35(2)(a)(i) “only if ... in the field of energy”. The sole
saving is section 35(2)(a)(ii) which expressly specifies “a business of commercial project ... of a prescribed
description”. The use by Parliament of the express term “commercial” results to mean that there can be no
room to imply “commercial” as a purpose into a direction under section 35(2)(a)(i). If Parliament had intended
a “project” in the field of energy under 35(2)(a)(i) to be “commercial”, then it could have said so by inclusion of
“‘commercial” in (i) but it did not and limited the presence of that term to 35(2)(a)(ii). Parliament itself confined

the scope of “commercial project” to those exclusively within those of a “prescribed description”.

In Secretary of State for Education v Tameside [1977] AC 1014, the House of Lords held at 1065A:
(Emphasis added)

... In reaching his decision unfavourable to the council he had directed himself properly in law and had in
consequence taken into consideration the matters which upon the true construction of the Act he ought to
have considered and excluded from his consideration matters that were irrelevant to what he had to
consider ... d[T]he question for the court is, did the Secretary of State ask himself the right question and
take reasonable steps to acquaint himself with the relevant information to enable him to answer it correctly?

In this Application, “development” here “consisting of’ envisaged development within the land of the AP

envisaged to be taken against its will and comprised of:
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18.

19.

20.

a) fibre optic material devoid of function related to the field of energy (and envisaged as being preferred to
be included inside of copper tube within a wider cable also containing adjacent separate fibre optic
material but which such separate material would have a function exclusively of and ‘for monitoring of the
electricity cable purposes and intra-convertor station communication purposes’ so as to be a function

related to the “field of energy”);

b) a Telecommunications Building exclusively related to (a) and itself devoid of function related to the field of

energy;

c) an area of parking and access road related to (b) and itself devoid of function related to the field of

energy;

d) any engineering land formation and drainage works related to (a) — (c) and itself devoid of function related

to the field of energy; and

e) any fencing envisaged to relate to (a) to (d) (in particular outside of the footprint of the convertor station
building Rochdale Envelope inside of which the building that is within the “field of energy” may be

constructed) and itself devoid of function related to the field of energy;

can only be “development” for a purpose — “for commercial telecommunications” - outside of the “field of
energy”. That purpose — “for commercial telecommunications” — is evidently a “different or collateral purpose”
to those specified in sections 14(6)(a) and 35(2)(a)(i) (“field of energy”). However, since 2011, it has been trite
and expressed law that compulsory acquisition powers cannot be used for “collateral or different purpose”.
See paragraph 9 of the Sainsbury’s case, citing the far older Rugby case.

The Secretary of State’s Section 35 Direction in this Application is consistent the foregoing statutory
framework and the lawful scope of the section 35 power available to him. It is self-evident that the stated
"elements” of the proposed Development in his Direction, as lawfully understood by reference to the
Applicant’'s Request for a Direction statement, properly qualify within the scope of section 35(2)(a)(i) and
14(6) because they relate to the purpose of “the field of energy”. By contrast, in the absence of a lawful wider
purpose encompassing the particular purpose - “for commercial telecommunications” - in itself, the purpose

“for commercial telecommunications” can only fall outside of the scope of section 14(6) and 35(2)(a)(i) and

cannot be within the scope of the PA 2008.
This analysis is supported by the trite law on compulsory acquisition set out in Sainsbury’s: (Emphasis added)

10. In Prest v Secretary of State for Wales (1982) 81 LGR 193, 198 Lord Denning M[aster of the] R[olls]
said:

| regard it as a principle of our constitutional law that no citizen is to be deprived of his land by any
public authority against his will, unless it is expressly authorised by Parliament and the public interest
decisively so demands ...”

Parliament has not “expressly” authorised in the PA 2008 the taking of land other than for development inside

of the field of (here) “energy”.
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21.

22.

23.

Without more, it remains the AP’s position that the inclusion of a freestanding purpose for any part of the
Application development “for commercial telecommunications” can only be outside of the scope of the Act.
The AP recognises that the ExA understands this simple legal position and that the Secretary of State, in due

course, also does.

Indeed, recognising as he did the “intention” of the Applicant company to propose “commercial
telecommunications”, and having regard to the Secretary of State’s PA 2008 decision in the Thorpe Marsh
gas pipeline DCO, it is consistent with the PA 2008 statutory regime to have left for evaluation by his EXA as
to whether or not certain intended telecommunications cables may or may not qualify as “associated
development”. In the Thorpe Marsh DCO, and consistent with the foregoing analysis of the AP, the purpose of
the cables along the gas pipeline were not “for” the freestanding purpose of “commercial telecommunications”
but that purpose “for commercial telecommunications” was expressly wholly encompassed by a wider
purpose that did in law relate to the NSIP purpose, being “for monitoring” purposes of the electricity cables. It
is also for this reason that the AP has provided its Table of Interconnector Projects that show the consistent
use of the term “for” in order to ensure that the purpose (the function) of the particular development element
remains within the jurisdiction of the relevant field, here, the field of energy. Thus, it is understandable, and
sets no different precedent in the Application DCO circumstances, for the Thorpe Marsh DCO to have
included a reference to “for commercial telecommunications” because that particular purpose was in that
DCO wholly encompassed within an encapsulating wider purpose “for monitoring” of the gas pipeline (i.e.
development within the “field of energy”). Rather, the Thorpe Marsh DCO supports the AP’s position on the

lawful scope of development and its purpose and is against the Applicant’s case for is DCO here.

Further, and however, the evaluation left by the Secretary of State to his EXA is also subject to law, in
particular as expressed in Sainsbury’s that: “The courts have been astute to impose a strict construction on
statutes expropriating private property, and to ensure that rights of compulsory acquisition granted for a
specified purpose may not be used for a different or collateral purpose”. The EXA evaluation is also subject to
the terms of section 120 and 122 of the PA 2008. See below.
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24,

25.

26.

27.

28.

29.

30.

Section C- Section 120 of the Planning Act 2008
Section 120 of the PA includes:
3) An order granting development consent may make provision relating to, or to matters ancillary to, the
development for which consent is granted.
By section 120(4), the “provisions” include those in Schedule 5, Part 1, paragraph 1: “The acquisition of land,
compulsorily or by agreement”. Therefore, the exercise of discretion (“may”) in 120(3) includes “provisions”

that include “the acquisition of land, compulsorily or by agreement”.

The exercise of discretion under section 120(3) and (4) (“may”), bears on the envisaged compulsory
acquisition of land of the AP (and by logical extension, all other land within the Order limits not owned by
Aquind Limited and that that limited company aspires to compulsorily acquire for the project in the field of

energy), through the operation of “provisions” that expressly include acquisition provisions.

As such, the section 120(3) discretion also remains subject to the common law protections referred to in

Sainsbury’s: (Emphasis added)

11. ... 40. Private property rights, although subject to compulsory acquisition by statute, have long been
hedged about by the common law with protections. These protections are not absolute but take the form
of interpretative approaches where statutes are said to affect such rights.”

“42. The attribution by Blackstone, of caution to the legislature in exercising its power over private
property, is reflected in what has been called a presumption, in the interpretation of statutes, against an
intention to interfere with vested property rights ...

“43. The terminology of ‘presumption’ is linked to that of ‘legislative intention’. As a practical matter it
means that, where a statute is capable of more than one construction, that construction will be chosen
which interferes least with private property rights.”

In this Application, the result of the exercise of discretions (“may”) by the Secretary of State (having regard to
the recommendation of the ExA) under sections 120(3) and (4) to include a “provision” in the form of any

compulsory purchase powers would be to “affect” “private property rights” of the AP in the freehold of their
land. Therefore, the evaluation by the ExA (and the Secretary of State) is required to be made subject to the
common law “presumption ... against” interference of the AP’s private property rights as a result of the
exercise of those discretions. As a practical matter, the construction “will be chosen” (i.e. must be chosen),

“which interferes least with private property rights”.

Thus, the “construction” of sections 14(6), 35(2)(a)(i) and 120(3) and (4) in the acquisition context results to
exclude the inclusion in any “provision” relating to the AP’s affected land of an isolated purpose “for
commercial telecommunications” of any part the development envisaged to be situated on the land of the AP

against their will.

There are, therefore, two practical outcomes by which a lawful exercise of sections 120(3) and (4) discretions

can be ensured:

a) To delete from Article 2(1) of the draft DCO any reference to the isolated purpose “for commercial

telecommunications” of any development envisaged to be within the scope of the draft DCO. If that is not
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b)

deleted, the AP’s position remains that the inclusion of the isolated purpose “for commercial
telecommunications” would be outside of the scope of legal jurisdiction of the Secretary of State under
sections 14(6), 35(2)(a)(i), and 120(3) and (4) of the PA 2008 in circumstances where the limited
company applicant seeks to rely on a “different or collateral purpose” to seek to justify compulsory

acquisition “provisions” relating to the taking AP’s private property through section 122; or

To lawfully wholly encapsulate by additional express terms within Article 2(1) any reference to the

(currently) freestanding, isolated, and extra-statutory purpose “for commercial telecommunications” of any
development envisaged to be within the scope of the draft DCO, to ensure that the result of such
encapsulating purpose wholly encompasses “for commercial telecommunications” exclusively within a
wider_and in-jurisdiction purpose relating to the “field of energy”, for example, being a wider stated
purpose of such development being “for electricity cable monitoring and intra-electricity converter station
purposes”. This practical approach would also ensure satisfaction of section 157 of the PA 2008 by which
the purpose of the fibre optic cable would be that for which it was designed, being a purpose “for

monitoring purposes” and not “for commercial telecommunications” purposes.
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31.

32.

33.

SECTION D - OfCom Direction & Different or Collateral Purpose under the Communications Act 2003

The AP recognises that a basis for the promotion by the Applicant limited company of future use of its choice
to include additional (but non-functionally related to the “field of energy”) fibre optic material in cables is to
ensure future satisfaction of the terms of the section 106 direction by OfCom. See Appendix H, hereto. The
terms of that direction state:
9. Ofcom hereby directs, in accordance with section 106 of the Act, as follows—
(a) the Code shall apply to the Applicant for the purposes of the provision by the Applicant of part of an
electronic communications network, namely, the Applicant’s electronic communications network excluding
the UK Aquind Interconnector Fibre, as defined in this direction; and (b) that application of the Code shall
have effect throughout England. ...
Interpretation
11. In this Direction—
(a) “Act” means the Communications Act 2003;
(b) “Applicant” means Aquind Limited, whose registered company number is 06681477,
(c) “Code” means the electronic communications code set out in Schedule 3A to the Communications Act
2003;
(d) “Ofcom” means the Office of Communications.
(e) “UK Aquind Interconnector Fibre ” means the part of the Applicant’s electronic communications
network in England, which is deployed in the Applicant’s marine and underground electric power
transmission link that runs between the south of England and Normandy in France, and is subject to a
Direction issued on 30 July 2018, by the Secretary of State for Business, Energy and Industrial Strategy,
pursuant to section 35 of the planning Act 2008.
The consequence of engagement of that OfCom subsisting direction, in future upon a grant of a DCO by the
Secretary of State for “a project in the field of energy” but that included a “part” of the development not within
the field of energy, would be to result in that isolated “part” (of the development not encapsulated within a
wider purpose of “for monitoring of electricity cables ...” referred to above) in that then future part being able

in that future point to then qualify as a “telecommunications network”.

In direct consequence of that direction then being satisfied, the EC Code would be engaged so as to preclude
the availability other than of statutory compensation based on the “no scheme” world, as opposed to the
“scheme” world, for the evaluation of required compensation for the logically prior consideration, testing, and
justification of the inclusion of compulsory purchase “provisions” under sections 120(3) and (4) of the PA
2008. Therefore, the AP’s position remains that inclusion of an isolated purpose “for commercial
telecommunications” that could apply to any “part” of the development would qualify as a “different or
collateral purpose” that the Supreme Court has held to be unlawful where private property rights would be
affected (as here). This is because, without encapsulation within a wider purpose relating to the “field of
energy” (for example, “for monitoring purposes ...” as set out above), the grant of a DCO that includes such
an isolated freestanding purpose (“for commercial telecommunications”) could result in satisfying the different
purpose of the Communications Act 2003 and section 106 thereof (see the OfCom Direction) and the
collateral purpose in this PA 2008 of deliberate suppression by AQ of, and purported avoidance at this time
of, consideration of lawful land acquisition value of the affected land of the AP by reference to the scheme

world. That approach by the Applicant limited company is reflected in paragraph 5.6 of its Funding Statement
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34.

35.

36.

in support in the PA 2008 sphere of its use of compulsory purchase powers (which excludes any
consideration of market value (“scheme world”) evaluation in relation to “requisite funds” (SEE PARA 9) for
the taking of the AP’s affected land.

It is difficult to see how the above approach of the limited company can be described otherwise than as a
“different” purpose to that of the “field of energy” (being ultimately for a purpose under a different statutory
regime relating to telecommunications and not to the field of energy under the PA 2008), nor as not being a
“collateral purpose”, by it being a purpose of the Applicant purporting to sidestep lawful consideration on the
facts available during the statutory Examination Hearing Period by the ExXA and the SoS of the question of
whether there is a reasonable prospect of “requisite funds” for compulsory acquisition becoming available
under the PA 2008 (and during its Examination Hearing period), without regard to the 2003 Communications
Act, the ECC and future theoretical engagement of the OfCom Direction (itself subject to a decision to grant a
DCO that includes as an isolated purpose a part of some development “for commercial telecommunications”.
In this respect, the ExA will note the absence from the Funding Statement, Rev 2, paragraph 5.6 (or at all) of
any reference at all to market value uplift from use of the land within the Order limits “for commercial
telecommunications” purposes logically prior to the subsequent determination by the Secretary of State
whether or not to grant development consent to exclude use “for commercial telecommunications” purposes

of “part” of the development sought to be consented.
The foregoing position of the AP is reinforced by the Supreme Court’s setting out of the law in Sainsbury’s:
11. ... 42. The attribution by Blackstone, of caution to the legislature in exercising its power over private

property, is reflected in what has been called a presumption, in the interpretation of statutes, against an
intention to interfere with vested property rights ...

43. The terminology of ‘presumption’ is linked to that of ‘legislative intention’. As a practical matter it
means that, where a statute is capable of more than one construction, that construction will be chosen
which interferes least with private property rights.”

In that case, it was common ground that section 226(1)(a) of the TCPA 1990 was satisfied by the envisaged
Raglan Street redevelopment and could only be secured through use of that CPO power and that, in turn,
another site would be able to be improved, and that there was a planning obligation that related to both sites.
But, the Supreme Court held that: (Emphasis added)

38. There is no doubt that where a body has a power of compulsory acquisition which is expressed or
limited by reference to a particular purpose, then it is not legitimate for the body to seek to use the power
for a different or collateral purpose ... In Galloway v Mayor and Commonalty of London (1866) LR 1 HL
34, 43, Lord Carnworth LC said that persons authorised to take the land of others “cannot be allowed to
exercise the powers conferred on them for any collateral object; that is, for any purposes except those for
which the legislature has invested them with extraordinary powers”. In Clunies-Ross v Commonwealth of
Australia (1984) 155 CLR 193, 199 the High Court of Australia said that the statutory power to acquire
land for a public purpose could not be used to “advance or achieve some more remote public purpose,
however laudable’.

39. So also the familiar rules on the judicial control of the exercise of legislative powers apply in the CPO
context as elsewhere ...

40. Nor can it be doubted that off-site benefits may be taken into account in making a CPO...

43. It is necessary to note, at the outset, the relevant legal differences between this case and the cases in
which similar questions have previously arisen. The first is that there is a difference between the exercise
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of powers of compulsory acquisition and the exercise of powers to control development and grant
planning permission, which is rooted in the deep-seated respect for private property reflected in the
decisions cited above. The second is that both compulsory acquisition and planning control are solely
creatures of statute, and that while the provisions which are relevant on this appeal are contained in one
statute, the 1990 Act, the statutory provisions are different. ...

72. What is the connection in the present case? The expression “cross-subsidy” has been much used by
Tesco and the council. The expression bears a special meaning in this case... Here all it means is that
Tesco says that (a) the council's requirements for the Royal Hospital site have the result that Tesco
cannot develop it profitably; and (b) Tesco will undertake its development if it can develop the Raglan
Street site. Tesco says that the consequence of (a) and (b) is that the Raglan Street site development will
“cross-subsidise” the Royal Hospital site development. But the only connections between the proposed
Raglan Street site and Royal Hospital site developments are that (a) Tesco says that it will develop the
latter if it can develop the former; (b) it has contractually agreed to perform building works on the Royal
Hospital site if it acquires the Raglan Street site. The commercial effect will be that the deficiency on the
Royal Hospital site will be made up, or “cross-subsidised”, by the Raglan Street site development.
Nothing in the papers before the court suggests that this will be done by any direct subvention
from the income or capital proceeds of the Raglan Street site, but this would not in any event make a
difference....

73. The crucial question is whether that is a connection which the council is entitled to take into
consideration under section 226(1)(a) or section 226(1A) . To take the latter first, Elias J was right to hold
that section 226(1A) was not the crucial provision for the purposes of this case. It does not answer the
prior question of what matters can be taken into consideration.

74. The power of compulsory acquisition must be capable of being exercised under section
226(1)(a) before the limitation in section 226(1A) applies. Once it applies the local authority must think
that the development will contribute to the achievement of the well-being benefits. Section 226(1A) does
not permit the council to take into account a commitment by the developer of a site part of which was to
be the subject of a CPO to secure the development, redevelopment or improvement of another
(unconnected) site and so achieve further well-being benefits for the area.... The Raglan Street site
development will not, in any legally relevant sense, contribute to the achievement of the well-being
benefits flowing from the Royal Hospital site development.

75. But that matters little since the crucial question is whether the council was entitled to take it into
account under section 226(1)(a) . There can be no doubt that, even if there is no express reference
in section 226(1)(a) to the local authority taking into account material considerations (by contrast
with section 70(2) ), only relevant matters may be taken into account.... Sullivan LJ was wrong to
conclude that it followed that a cross-subsidy froma CPO site to another site was a material
consideration. The fact that a conditional agreement for sale linked the obligation to carry out works on
the Royal Hospital site was not a relevant connection...

77. First, as a matter of principle it is impossible to put into separate compartments the exercise by the
council of its power of compulsory purchase of Sainsbury's property, and the exercise of the council's
power to dispose of Sainsbury's property to Tesco, and then to conclude that the Royal Hospital site
development may not be taken into account for the former, but can be taken into account for the latter. It
is wrong for the council to deprive Sainsbury's of its property because the council will derive from
disposal of that property benefits wholly unconnected with the acquisition of the property.

78. Second, although it is plain that the power of compulsory purchase may be used to assemble a site
for a preferred developer, there is nothing in Standard Commercial Property Securities Ltd v Glasgow City
Council (No 2) 2007 SC (HL) 33 which supports the proposition that unconnected benefits may be taken
into account by a local authority in deciding whether property should be compulsorily acquired for the
purpose of disposing of it to a preferred developer.

37. As Lord Walker held:

82. Where a local authority is considering exercising powers of compulsory purchase for planning
purposes, planning considerations must be central to the decision-making process. The public purse is to
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be protected against improvidence, but the local authority should not be exercising its powers in order to
make a commercial profit...

38. Whereas a direction under section 35(2)(b) admits of a “business or commercial” project that entails a

commercial profit, a direction under section 35(2)(a) does not so admit. But here, the Applicant limited

company would derive two commercial benefits from inclusion of the phrase “for commercial

telecommunications”:

a) That phrase could/would result in future to satisfy the ECC and so avoid paying “requisite [market

value for] funds” in relation to the taking of the AP’s land against its will;

b) That phrase would in itself result in the entitiement under the dDCO (if authorised) in favour of the
Applicant limited company to commercial profits of 5% of profits, being pure profits not supplying any
form of cross-subsidy to the project in the field of energy that is the subject of the Application, and
notwithstanding that the company asserts the benefits of the leases it may grant would be a
“significant” public benefit but without any means by which that private benefit could be connected or
related to the public in any real sense at all. Indeed, the company has no land interest and so cannot
at this time execute a development consent planning obligation by which to apply any of the 5% to

any area (or related situation) within or abutting the Order limits;

¢) The scope of the authorised purposes under section 14(6) of the PA 2008 are confined to specified
“fields”, here, of “energy”. The Applicant limited company should not be seeking, the ExA should not
be recommending, and the Secretary of State should not be granting a DCO that includes an
entittement to generate “for commercial telecommunications” (purposes) a commercial profit, nor one

of 5% over and above the financial equation relating to the provision of an energy project.

39. The AP, therefore, invites the ExA and Secretary of State to align the draft terms of the DCO so as to:

a)

b)

Refuse to grant the dDCO as currently drawn and promoted by the limited company Applicant; or

exclude from the face of the dDCO (and in due course that which may be granted for a “project in the field
of energy”) any reference to “for commercial telecommunications”, and with consequential refining the
terms of the dDCO so as to in accord with the helpful cross-references securing that effect previously

advanced by the Applicant in Deadline 6;

wholly encompassing the current expression of the isolated purpose “for commercial
telecommunications” within a wider encapsulating purpose, being “for monitoring of the electricity bearing
cables ...” so as to ensure that the cables and fibre optic material subject to a DCO are within the scope
of the jurisdiction of the PA 2008 that exclusively relates to specified closed “fields” expressed in section
14(6) of the PA 2008.
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40.

41.

42.

43.

44,

SECTION E - Section 115 of the Planning Act 2008 & the scope of purpose of “Associated

development”

As a (so-called) “precautionary” approach, the Applicant limited company continues to rely on the statutory
phrase “associated development” as a means by which to seek to secure development consent for the
function or use of fibre optic material (that it will choose to include alongside other fibre optic strands that
would directly connect to the converter station and equipment in it so as to supply a monitoring and intra-
station communications function). The analysis above concerning “different or collateral purpose” applies to

the consideration of the term “associated” within the phrase “associated development”.

For completeness, the same analysis applies to the concept of “associated development” in section 115 of the
PA 2008. That section provides: (Emphasis added)

1) Development consent may be granted for development which is —
a) development for which development consent is required, or
b) associated development ...
2) ‘“Associated development” means development which —
a) is associated with the development within subsection (1)(a) (or any part of it), ...
b) ...and
c) is within subsection (3), (4) or (4A) ...
3) Development is within this subsection if it is to be carried out wholly in one or more of the following
areas —
a) England ...
b) ...
c) inthe case of development in the field of energy, ...

The AP has previously provided the ordinary meaning of “associated” and noted that the meaning of that

adjective is “joined in companionship, function, ... concomitant; sharing in responsibility or function ... but with

a secondary or subordinate status”. The Applicant's own evidence shows that the choice to include the
presence of fibre optic material inside of the copper tube, adjacent to the functioning fibre optic cables
(directly actually connected to the converter station through equipment situated in it) and functionally relating
to the monitoring of electricity bearing cables and supplying an intra-converter station communications
function, would result in additional fibre optic material whose theoretical future function would be wholly
unrelated to the field of energy, would not relate to the function of monitoring of the electricity bearing cables
nor to intra-converter station communications, and, thereby, the function of the other fibre optic material could
not be joined in function with the monitoring cables, not have a shared function with such cables so as to be
able to have some kind of “secondary or subordinate status”.

That is, qualification as “associated” development flows here from shared function and not from presence of
material close by to another material. See, in this respect, the Swansea Bay Tidal Lagoon DCO in which that

ExA asked whether or not the development in question was “essential” to the function of the energy project.

Therefore, the AP’s position remains that the fibre optic material “for commercial telecommunications” cannot
come within the legal scope of “associated development” for want of shared function with other fibre optic

cable that would have a function related to the “project in the field of energy”.
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Section F — Jurisdictional Compass of Planning Act 2008 Field of Energy & Swansea Tidal Lagoon DCO

45. For these reasons, the AP has suggested (helpfully) a lawful route by which the ExA might include, as at the

Tidal Bay DCO, the presence in the cable of additional fibre optic material — confined to “operational

development” devoid of function — that could fall within a wider encapsulating stated Article 2(1) for the

purpose of “for monitoring of electricity bearing cables ...” so as to enable — in due course, a party to apply for

planning permission for change of use of that particular additional “operational development” from an actual

non-use to a particular use “for commercial telecommunications” together with planning permission for a

related Telecommunications Building (itself enabling and supplying a function to the said inherently passive

additional cable material) and so forth. No doubt Winchester CC and Portsmouth CC could entertain such an

application(s) in future, in line with the situation at Swansea Bay Tidal Lagoon DCO where similar

jurisdictional matters arose.

46. If it is suggested that that route may be unavailable, it remains the AP’s position that it is the Applicant limited

company’s choice to include additional fibre optic material not relating to a the “field of energy” within its DCO.

It remains its choice to also avoid all of these problems by choosing to not include non-related fibre optic

material in its scheme.

47. Contrary to paragraph 7.11 of [REP7-075], the Applicant’s evidence (in its Request for Exemption, Section 4

— Project Description) is that the protection for the fibre optic cable derives from being within the “same

trench” as the power cables and not from the particular diameter of the overall armoured fibre optic cable

itself. Thus, as remains accepted by the Applicant in [REP1-127] paragraph 5.2 of its “FOC Statement”, the

company can choose to install a cable within the armoured copper tube of fewer fibre optic strands per se:

Within the required outer diameter for the fibre optic cables, 192 glass fibres may be installed. Each fibre
optic cables is required to include a sufficient amount of glass fibres for its use in connection with the
primary use of the interconnector and as redundancy for this purpose in the event of individual glass fibre
failures. The number of glass fibres required in connection with the primary use of the interconnector and
as redundancy for this purpose is less than 192... [I]t would be possible to install a cable with fewer glass

fibres (and thus less spare capacity)...

48. By that choice to include inside of the copper tube within the cable diameter more fibre optic material than is

related to the “field of energy” for the monitoring of electricity cables and intra-Converter Station

communications, the Applicant company has engendered a different or collateral purpose. By its evidenced

choice it could also choose to not include such unnecessary fibre optic material in that tube and so avoid all of

the foregoing issues as well as this resulting to ensure removal from the dDCO of the phrase “for commercial

telecommunications” from its dDCO. Exercise of the choice to not place unnecessary fibre material in the

tube, or to wholly encapsulate the material exclusively within a wider electricity provision related purpose (and

intra-Converter Station communication purpose) would also result in a legally in-jurisdiction project but subject

to CPO and funding matters below and elsewhere covered in the AP Statement on Funding.
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49,

Further, and in apparent contradistinction to [REP7-075], paragraph, in its Request for Exemption, Project
Description, the Applicant has evidenced that the protection for the cable results from the shared trench and
not from a requirement of the overall cable diameter itself: (Emphasis added)

4.3.5 Inclusion of data cable ... Installation in the same trench as the power cables alongside them,

together with separation of the two cables system, ensures consistent protection against fishing and
anchor damage as well as natural hazards...

SECTION G - Convention Rights & Legitimate Aim (purpose)

50.

51.

The Human Rights Act results to incorporate the provisions of Article 8 and Article 1 of the First Protocol into
domestic law. Taking of the extent of land envisaged by the limited company’s proposals will result to destroy
the AP’s landholding as a farm, their homestead, as well as fundamentally change their ongoing business by

reduction in land by reason of significant land take envisaged by the Applicant limited company.

The Articles each require the taking of the AP’s land to serve a legitimate aim. For the reasons given above,
the envisaged taking of land under the PA 2008 “for commercial telecommunications” (and not wholly
encapsulated within a wider purpose “for monitoring of electricity cables and intra-converter station
communications”) notwithstanding that isolated freestanding aim (or purpose) cannot come within the scope
of the purpose of the “field of energy” results to preclude the taking of the AP’s land for a legitimate purpose.
By logical extension, the same reasoning applies to other areas of the Order limits not within the ownership of

the Applicant limited company “for commercial telecommunications”.
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52.

53.

54.

55.

56.

57.

58.

59.

SECTION H — Sections 104 & 122 of the Planning Act 2008

The next question is to consider the terms of section 122 of the PA 2008 and their inter-relationship with
sections 120 and 104(3) and (4) in light of the guidance presumption and the legal protections against land

acquisition by third parties.

By section 104(2)(a), the SoS must have regard to any NPS that has effect “in relation to the development of
the description to which the application relates”. For the reasons given above, the NPS cannot have effect in
relation to any development relating to the purpose of “for commercial telecommunications” because that
purpose falls outside of the PA 2008 and cannot come within it. See above. The NPS does have effect in
relation to “the development of the description to which the application relates” — being development of a
“project in the field of energy”. Section 104(3) requires the SoS to decide the application in accordance with
the NPS, except to the extent that subsections (4) to (8) apply. The AP has set out above its reasoning for the
different purpose and the engagement of Convention Right considerations and the related Human Rights Act.

These engage subsection (6).

Section 104(6) precludes the SoS from deciding the application in accordance with the NPS would be
unlawful by virtue of any enactment. That provision appears to encompass the PA 2008 itself. Deciding the

application to include development “for commercial telecommunications” would breach section 14(6) and (1).

Section 104(8) precludes the SoS from deciding the application in accordance with the NPS ‘if the [SoS] is
satisfied that any condition prescribed for deciding the application otherwise ... is met”. In this respect, section

122 provides for “conditions”. See below.

The Applicant limited company does not itself own any land within the Order limits and so has included
“provisions” in the dDCO relating to both interfering with the land of third parties (including the AP) so as to
preclude access by those parties for periods, and the taking of land against the will of third parties, (including

the AP), permanently.
The envisaged “provisions” for acquisition derive from section 120 that provides: (Emphasis added)

3) An order granting development consent may make provision relating to, or to matters ancillary to, the
development for which consent is granted.

4) The provision that may be made under subsection (3) includes in particular provision for or relating to
any of the matters listed in Part 1 of Schedule 5.

Part 1 of Schedule 5 includes provisions relating to compulsory acquisition.

Whereas section 120 engenders the “provision” describing acquisition, section 122 provides for the “Purpose
for which compulsory acquisition may be authorised” provides: (Emphasis added)
1) An order granting development consent may include provision authorising the compulsory acquisition

of land only if the Secretary of State is satisfied that the conditions in subsections (2) and (3) are met.
2) The condition is that the land —

a) is required for the development to which the development consent relates,

b} is required to facilitate ... to that development,
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60.

61.

62.

63.

64.

65.

3) The condition is that there is a compelling case in the public interest for the land to be acquired
compulsorily.

Thus, “is required” connotes a purpose as well as a practical outcome. A “desire” is a purpose. A “preference”

to change a view is a purpose. Such purposes, however, could not begin to satisfy the condition of section

122(2). In addition, there must also be a demonstrably “compelling” case in the public interest.

In such an application as this where compulsory land taking is envisaged, whether temporarily or
permanently, the discretions in sections 120(3), (4) and 122(1) are subject to the common law protections
referred to above. The AP reminds the ExA and Secretary of State of the Prest case:

In the sphere of compulsory land acquisition, the onus of showing that a CPO has been properly confirmed
rests squarely on the acquiring authority and if he seeks to support his own decision, on the Secretary of
State. The taking of a person’s land against his will is a serious invasion of his proprietary rights. The use of
statutory authority for the destruction of those rights requires to be most carefully scrutinised. The courts
must be vigilant to see to it that that authority is not abused. It must not be used unless it is clear that the
Secretary of State has allowed those rights to be violated by a decision based upon the right legal
principles, adequate evidence and proper consideration of the factor which sways his mind into
confirmation of the order sought.

Further, in Tameside [1977] AC 1016, the House of Lords held, at page 1065, that in the exercise of a
discretion by the Secretary of State under a statute: (Emphasis added)
I must now inquire what were the facts upon which the Secretary of State expressed himself as satisfied

that the council were acting or proposing to act unreasonably. ... [T]he facts on which he acted must be
taken from the department's letters at the relevant time...

...[PJut more compendiously, the question for the court is, did the Secretary of State ask himself the right
guestion and take reasonable steps to acquaint himself with the relevant information to enable him to
answer it correctly? ...

In this respect, section 98 of the PA 2008 requires:
1) The Examining authority is under a duty to complete the Examining authority's examination of the
application by the end of the period of 6 months beginning with the day after the start day.
Within the 6 month period, section 92(1) and (2) requires cpo hearing to be held. There is no power to hold a
further hearing outside of that period, nor to take account of actual facts not able to have been subject to

consideration at such a hearing by an affected party.

The AP reminds the ExXA and Secretary of State of the Sainbury’s case in relation to the “interpretation” of

statutes and of the “presumption”:

11. ... “40. Private property rights, although subject to compulsory acquisition by statute, have long been
hedged about by the common law with protections. These protections are not absolute but take the form
of interpretative approaches where statutes are said to affect such rights.”

“42. The attribution by Blackstone, of caution to the legislature in exercising its power over private
property, is reflected in what has been called a presumption, in the interpretation of statutes, against an
intention to interfere with vested property rights ...

“43. The terminology of ‘presumption’ is linked to that of ‘legislative intention’. As a practical matter it
means that, where a statute is capable of more than one construction, that construction will be chosen
which interferes least with private property rights.”
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66.

67.

68.

As has been referred to above, the guidance presumption cannot subvert nor usurp the common law
protections that engender a presumption “against” the taking of land of the AP against its will, temporarily or
permanently. The inclusion of section 104(8) of the PA 2008 of a statutory provision disengaging the guidance
presumption in favour of a prescribed “condition” is consistent with that removal of a presumption under law
(not guidance). That is, the Applicant limited company cannot benefit from the guidance presumption in
relation to the satisfaction of section 122 “conditions”. Rather, the common law presumption operates to
reverse that presumption against the limited company and the onus remains on that entity to prove its case.
The AP need do nothing.

Further, as referred to above, a “preference” or “desire” cannot begin to equate to satisfying the statutory test
of “is required”. Section 122 uses the term “is required” and not “is preferred” or “is a laudable choice” or “is

laudably desired”.

Furthermore, the Application is formulated on the basis of a Rochdale envelope approach devoid of detailed
particularisation of binding details or particulars. It remains the case at Deadline 7c that the Applicant
company has produced no evidence showing that it is not possible to secure the result advanced by the AP
and as a matter of principle not detail: being restoration of its land after the event of converter station
construction and situation of electricity bearing cables below its land to use for agricultural purposes. To this

end:

a) the AP has drawn up a development consent planning obligation that results to ensure period access (not
for abnormal loads but) for light maintenance vehicles evidenced by the Design and Access Statement to
be desiring to visit the Converter Station 3-4 times each year. The obligation operates to prevent the AP
preventing access by the Applicant company as otherwise a trespasser along a defined route around the

edge of the AP’s land (including land within the Order limits);

b) the Design and Access Statement and other evidence is that the Converter Station will be self-
extinguishing in the event of fire and it cannot be said that fire tenders could not utilise the access
referred to in (a) above. If the self-extinguishing system is considered by the Applicant to be inadequate
to ensure the appropriate degree of fire safety, then a Requirement could ensure a detailed risk

assessment establishes the appropriate degree of fire safety engineering to protect systems;

c) the Design and Access Statement evidences the use of electrified fencing to preclude trespasser access
to the footprint of the Converter Station and it is difficult to see how a trespasser might dig up deeply
buried cables under the AP’s land once so situated and appropriately protected. If these protections are
considered by the Applicant to be inadequate to ensure the appropriate degree of safety from incursion
within the Rochdale envelope for the Station, then a Requirement could ensure a detailed risk
assessment establishes the correct height and features of an anti-intruder perimeter for that building. See
also Vanguard’s approach to security at paragraph 64 of its Design and Access Statement (using also the

Rochdale Envelope approach in its recent approved DCO at
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010079/EN010079-
001928-8.03%20Design%20and%20Access%20Statement.pdf ): (Emphasis added)

64. There will be no requirement for public access to the onshore project station or National Grid
substation extension, and appropriate security measures will be installed to prevent unauthorised
access to the onshore electrical transmission works once operational.

69. The AP addresses below other matters envisaged to be situated on its land.
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SECTION | — AP Responses to Applicant Limited Company’ Appendix A of [REP7-075]

70.

71.

72.

73.

74.

In this Application, the section 122(2) “the development” is the extent of the development qualifying as
“‘development” per se and that is within the “field of energy”. “Development” is defined by section 32 of the PA
2008 by reference to section 55 of the TCPA 1990. That latter provision expressly excludes under section
55(2)(e) “agricultural use” from the scope of “development’. Therefore, the reinstatement of the AP’s land for
such agricultural use following construction works would need a Requirement or Protective Provision to
secure reinstate its prior situation thereafter. It is also not understood that planting of vegetation is
development as the AP’s land is not in a conservation area. Therefore, the soft landscape proposals appear
unable to fall within the scope of section 122(2)(a) or (b) as “development” because they cannot in law qualify

as “development”, requiring development consent or otherwise.

By its [REP7-075], Appendix A, the Applicant company asserts justification for its taking of the AP’s land
permanently, after the event of construction of the Converter Station and below ground situation of the
electricity bearing cables and functionally related fibre optic monitoring and intra-Station communications, for
— ultimately — a haul road that might or might not be necessary to use over the lifetime of the energy related
development, for a differently appearing landscape with some hedges and a few trees, and a fence around
the whole.

With respect to the Applicant limited company, its asserted justification is no justification and fails to come

close to satisfying the terms of section 122. To remind the company, the terms of section 122 state:
2) The condition is that the land —
a) is required for the development to which the development consent relates,

b) is required to facilitate ... to that development,
3)
Subsection (1) provides a discretion that entitles the SoS to include a “provision” in the dDCO “only if’ he is
satisfied that (2) and (3) are (both) satisfied.

Further, the Sainsbury’s “presumption” operates against the Applicant company, and the “onus” exclusively

lies on that company. The AP need do nor prove anything to resist the taking of its land against its will.
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75.

76.

77.

78.

79.

80.

Additional Fibre Optic Material “for commercial telecommunications” & not “for” electricity

generation purposes

In respect of the additional fibre optic material, it is the company’s own case in evidence that additional fibre
material over and above that evidenced to relate to the “field of energy” is “desirable” and that it is “possible”
to use smaller diameter cable to exclude the presence of such additional fibre optic material. See [REP1-

027], paragraph 5.2, FOC Statement referred to above.

A “desirable” choice for additional capacity, accepted by the company as “spare” (and so. By its own
definition, not necessary), “however laudable”, cannot begin to satisfy the term “land is required for the

development to which the development consent relates” (section 122(2)(a)), because it cannot relate to the

” .

development and cannot be “required” “for” the development to which the development consent relates.

The outcome of that situation, as previously articulated, also removes a “requirement” Telecommunications
Buildings and related parking and fencing that relate “solely” to the provision of additional cables “for
commercial telecommunications”. See above and [REP1-027], paragraph 5.4: “The Telecommunications

Buildings are required solely in connection with the commercial use”. None of that “development” can on the

evidence of the company “relate” to the essential energy development of the Converter Station and electricity
bearing cables. No amount of company rhetoric or arm waving can engender evidence of functional
relationship and where the company’s evidence in fact evidences the absence of any functional relationship

(and no funding relationship either).
Access

The Applicant company shows by its [REP7-075], Appendix A Responses to the AP’s position, that it has
either misunderstood the AP’s case or seeks to obviscates obdurately the relevant position of the AP in
respect of “access” so as to seek to bamboozle the ExA notwithstanding the legal requirement on the ExA

and Secretary of State to most carefully scrutinize the situation where CPO is envisaged. See Sainsbury’s.

To reiterate, the AP accepts that, in order to construct the Converter Station, there is a requirement for a
temporary construction compound and a temporary haul road such that, for a limited period, part of the AP’s
land will come to be used for construction purposes and that a Converter Station would be permanently
situated on a part of its land to the North of the farmstead and electricity bearing cables would be situated
beneath its land. The AP also understands that the company has chosen a route for construction vehicles,
including abnormal loads, that will enable passage by all construction-related vehicles to and from the

Rochdale Envelope that would contain the Converter Station (including as to vertical clearance).

However, upon completion of the Station construction works, and of the burying of the electricity cables below
ground level, there will then be no need at all for a temporary construction compound nor for a temporary haul
road for any kind of construction vehicle. However, a construction compound surface and haul road will then
remain to be addressed. It would cost the company money to remove the compound and haul road and

restore the land to its agricultural use and it appears cheaper for it to seek to acquire the land ‘permanently’ to
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81.

82.

83.

84.

avoid applying funds to its restoration to agricultural land. But a future commercial advantage (or company
impecuniosity) cannot be a legally relevant justification for permanent land take from the AP. See Sainsbury’s
case. Article 30(4) also results to preclude reinstatement of the AP’s land also from its destruction for
agricultural use by temporary construction compound use. The frameworks advanced by the company also
include no obligation on it to restore the AP’s land to enable its agricultural use. There remains, absent the
EXA and Secretary of State imposing the same, no Requirement nor Protective Provision (save as advanced
by the AP) by which to reinstate the AP’s land after construction operations have concluded. Absent that, the
PA has provided PP’s that seek to ensure reinstatement of their land following conclusion of construction

operations.

An example of company obduracy is paragraph 2.4 of [REP7-075]. The AP recognises the evidenced
proposal of the company for periodic annual regular maintenance access to and from the Station by what the
Design and Access Statement describes as “light vehicles”. In the context of the Rochdale Envelope
approach relied on by the Applicant company, there is no evidence to suggest that the AP’s own farm-related
vehicles and machinery currently, nor the company’s envisaged “light vehicles”, cannot and could not use,
and continue to use, the existing Eastern perimeter access way at, within, and around the Eastern boundary
of the AP’s for such vehicles, nor is there any evidence to suggest that vertical clearance along that existing
accessway for “light vehicles” (and the AP’s existing farm vehicles) has any issues at all with vertical
clearance below the pylons. Indeed, the Western Extension of the Substation EIA location plan shows in
some detail that accessway going beneath the overhead pylon cables and then following their line South
Westwards along their overhead line. To the extent, theoretically, it is sought by the company’s paragraph
that the envisaged land rise beyond that pylon line may create issues for “light vehicles” that have already
traversed below the overhead pylon lines seeking to access the Station footprint, then these would reflect the
envisaged situation farther west (but for higher vehicles) and a Requirement can ensure that the land profile
of a route from the South Eastern corner of the Station to the accessway is appropriately profiled to ensure

any (if any which is denied) adequate clearance for “light vehicles”.

The Applicant company has evidenced in its Design and Access Statement that transformers will be situated
within the Rochdale Envelope and that, sensibly, a spare transformer would be available already on site in the
event of an emergency. Transformers appear to be quite heavy and are asserted by the company to (now)
weigh “300 tonnes” each. There is no evidence to show that in order for that spare transformer to be brought
into service a vehicle is immediately required to move it from its envisaged location as a spare a few metres
further along the line of transformers to a nearby location farther along the same line of operational

transformers.

However, notwithstanding envisaged operational obligations on the company to maintain supply, the

presence of a spare transformer on site adjacent to a row of other transformers, and

In the Vanguard DCO, “up to eight” transformers were considered necessary to the “project substation”:
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46. .... The importing of large Abnormal Indivisible Loads (AILs) may lead to delays on the highway
network. The construction of the onshore project substation is likely to require the delivery of up to eight

supergrid transformers to the onshore project substation.

See page 22 of https://infrastructure.planninginspectorate.gov.uk/wp-
content/ipc/uploads/projects/EN010079/EN010079-001512-
Chapter%2024%20Traffic%20and%20Transport%20Norfolk%20Vanguard%20ES.pdf

85. The Vanguard project Design and Access Statement included: (Emphasis added)

38. The onshore project substation converts the HVDC electrical power from the Norfolk Vanguard export
cables to HVAC which is the appropriate voltage required for connection to the National Grid system.
Filtering, switchgear and associated protection and control equipment is also located at the onshore
project substation to comply with the technical requirements of the National Grid and allow safe operation
of the Norfolk Vanguard connection...

39. The onshore project substation will consist of up to two converter stations, each having a power
transfer capability of between 800MW and 1000MW. As such, the onshore project substation will consist
of: e 2x converter buildings - housing DC filter equipment and power electronics to convert HVDC to
HVAC power for connection to National Grid; e 2x outdoor HYAC compounds — each compound will
contain one or more 400kV transformers, plus HVAC filters, busbars and cable sealing ends; e Control
building — housing SCADA and protection equipment; e Access roads — for operation and maintenance
access to equipment; and e Associated connections between equipment via overhead busbar and
cabling, including buried earthing system.

40. The largest equipment within the onshore project substation will be the converter halls which will not
exceed a height of 19m, all other equipment will not exceed a height of 13m. The tallest structure at the
onshore project substation site will be the lightning protection masts at a height of 25m. The total land
requirement for the onshore project substation to the perimeter fence is 250m x 300m.

41. Permanent palisade fencing will be installed around the onshore project substation compound up to a
height of 2.4m.

42. The final appearance of the onshore project substation is subject to detailed design post consent. For
the purposes of the DAS, indicative maximum parameters (as set out in Table 5.4 and DCO Requirement
16) have been provided with reference to a Rochdale Envelope approach in terms of realistic worst case
design parameters...

43. In addition to the main converter halls, the onshore project substation compound would contain
electrical equipment including power transformers, switchgear, harmonic filters, cables, lightning
protection masts, control buildings, communications masts, backup generators, access, fencing and other
associated equipment, structures or buildings. The onshore project substation would have a compact
layout, with the majority of equipment contained in agricultural style buildings...

49. During operation, the onshore project substation would not be manned, however access would be
required periodically for routine maintenance activities, estimated at an average of one visit per week ...

56. ... The existing Necton National Grid substation would require an extension to accommodate the
Norfolk Vanguard connection points. The National Grid substation extension would need to accommodate
circuit breakers and associated busbar structures which allow connection onto the existing 400kV
overhead line for generation to be transmitted onto the wider National Grid system.

86. The Design and Access Statement for the Vanguard convertor station includes no reference at all to a spare
transformer, let alone a potential need for a spare or a further spare nor a risk of these being necessary. The
reasonable inference from the “design” statement of an experienced energy provider is that there is no real

risk of transformer failure during operational lifetime.
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87.

88.

89.

90.

91.

92.

Unlike Vanguard, the Applicant company has not itself constructed a converter station before and the AP
recognises the company has different experience to Vanguard. Had there been a credible risk of transformer
failure by Vanguard, then there can be no doubt that, in its experience, Vanguard would have referred to such

a risk. Vanguard’s EIA on Traffic included no reference to emergency failure either: (Emphasis added)

24.7.8 Potential Impacts during Operation ...

363. Along the onshore cable route, periodic access to installed link boxes and test pits may be required
for inspection, (estimated to be annually). These test pits will be accessible from ground level and will be
located close to existing access routes where possible. Access to the cable easement will be required to
conduct emergency repairs if necessary.

364. The onshore project substation will not be manned; however, access will be required periodically for
routine maintenance activities, estimated at an average of one visit per week for each of the onshore
project substation and National Grid substation extension.

365. Considering the activities listed above, no significant traffic impacts are anticipated during the
operational phase.

Further, the EIA Regulations require consideration of major accidents and disasters.

The Applicant company addressed this consideration in [APP-363], its Environmental Statement, Volume 3,

Appendix 4.1, Screening for Major Accidents and Disasters.
Infrastructure Planning (Environmental Impact Assessment) Regulations 2017 include in Regulation 4(2):

2) Where this regulation applies, the Secretary of State or relevant authority (as the case may be) must
not (in the case of the Secretary of State) make an order granting development consent or (in the case of
the relevant authority) grant subsequent consent unless an EIA has been carried out in respect of that
application.

Regulation 3() includes that:

“environmental information” means the environmental statement (or in the case of a subsequent application,
the updated environmental statement), including any further information and any other information, any
representations made by any body required by these Regulations to be invited to make representations and

any representations duly made by any other person about the environmental effects of the development[ and
of any associated development.

Regulation 14 requires that an application for an order granting development consent for EIA development

must be accompanied by an environmental statement:

2) An environmental statement is a statement which includes at least — ...

¢) a description of any features of the proposed development, or measures envisaged in order to
avoid, prevent or reduce and, if possible, offset likely significant adverse effects on the environment;

f) any additional information specified in Schedule 4 relevant to the specific characteristics of the
particular development or type of development and to the environmental features likely to be
significantly affected.

3) The environmental statement referred to in paragraph (1) must — ...

b) include the information reasonably required for reaching a reasoned conclusion on the significant
effects of the development on the environment, taking into account current knowledge and methods
of assessment; and
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c) be prepared, taking into account the results of any relevant UK environmental assessment, which
is reasonably available to the applicant with a view to avoiding duplication of assessment.

93. Schedule 4 includes, in paragraph 5: (Emphasis added)

A description of the likely significant effects of the development on the environment resulting from, inter
alia —

a) the construction and existence of the development...

C} the risks to human health, cultural heritage or the environment (for example due to accidents or
disasters); ...

£2) the technologies and the substances used.

The description of the likely significant effects on the factors specified in regulation 5(2) should cover
the direct effects and any indirect, secondary, cumulative, transboundary, short-term, medium-term
and long-term, permanent and temporary, positive and negative effects of the development....

94. Paragraph 8 provides: (Emphasis added)

A description of the expected significant adverse effects of the development on the environment deriving
from the vulnerability of the development to risks of major accidents and/or disasters which are relevant to
the project concerned. Relevant information available and obtained through risk assessments pursuant
to retained EU law such as any law that implemented Directive 2012/18/EU of the European Parliament
and of the Council or Council Directive 2009/71/Euratom or UK environmental assessments may be used
for this purpose provided that the requirements of any law that implemented this Directive are met. Where
appropriate, this description should include measures envisaged to prevent or mitigate the significant
adverse effects of such events on the environment and details of the preparedness for and proposed
response to such emergencies.

95. In particular, paragraph 8 requires a description (not of “likely”) but of “expected” “significant adverse effects

of the development on the environment deriving from the vulnerability of the development to risks”. This is a

lower threshold than other descriptions.
96. The company states in its Major Disaster Chapter: (Emphasis added)
1.1.1.1 This Appendix addresses the potential vulnerability of the Proposed Development to major

accidents and/or disasters as required by the Infrastructure Planning (Environmental Impact
Assessment) Regulations 2017 (HM Government, 2017).

1.1.1.2 Schedule 4, Paragraph 8 of the (‘Environmental Impact Assessment’) EIA Regulations requires
an Environmental Statement (‘ES’) to include the following: “A description of the expected significant
adverse effects of the development on the environment deriving from the vulnerability of the
development to risks of major accidents and/or disasters which are relevant to the project concerned.
Relevant information available and obtained through risk assessments pursuant to EU legislation
such as Directive 2012/18/EU of the European Parliament and of the Council”...”or Council Directive
2009/71/Euratom”...”or UK environmental assessments may be used for this purpose provided that
the requirements of this Directive are met. Where appropriate, this description should include
measures envisaged to prevent or mitigate the significant adverse effects of such events on the
environment and details of the preparedness for and proposed response to such emergencies.”

1.1.1.3 A screening exercise has been undertaken to determine the types of major accidents and/or
disasters relevant to the Proposed Development under the Regulations, these include: /7vulnerability
of the development to major accidents and disasters, which may then give rise to significant adverse
effects on the environment; and /7 major accidents and disasters arising from development which
may give rise to significant adverse effects on the environment.

1.1.1.4 Where there is potential for significant environmental effects, and the major accident or disaster is
screened in, these are assessed in the relevant individual chapters presented in this ES. ...
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97. Table 1 includes types of “relevant” disasters. These include: “electricity failure”. The Applicant company
evaluated:

Screen out — loss of functionality to proposed development only, no impact on EIA topics/ receptors.

Whilst the probability of a region or UK wide electricity failure is low, experts consider that the risk of such

a high consequence event needs to be taken very seriously (The Centre for the Study of Existential Risk,

Cambridge University and The International Centre for Infrastructure Futures, 2017). Therefore, the

Proposed Development should be designed in accordance with current best practice in terms of the risk
of electricity failure.

98. There is no evidence in Table 1 that transformer failure “may” or are a “potential” failure risk, or are

“vulnerable” or are “relevant” risks that may engender an “expected” (not a “likely”) significant effect.
99. Table 1 does not include any evidence of transformer failure as a relevant risk.

100. The envisaged Station layout includes a single transformer. This single provision can be properly said to:
“[as] appropriate, this description ... includes measures envisaged to prevent or mitigate the significant
adverse effects of such events on the environment and details of the preparedness for and proposed

response to such emergencies [by providing a single transformer in the event of a transformer failure”.

101. It is not understood that the Applicant company is now asserting at Deadline 7 that its EIA on Major
Disasters evaluation of “risk of major accidents” is asserted as to be incomplete with the result that its EIA has
been recently appreciated as being not concluded and now contains gaps in the environmental information
relating to its project, such that Regulation 4(2) now precludes a grant of development consent for its

Converter Station on the AP’s land.

102. In light of this evidence, including [APP-363], the AP’s position is that the theoretical speculative
assertion by the Applicant company of the risk of theoretically needing a spare transformer at all, and the
assertion by the company of a need to replace its spare, is, when compared the company’s own EIA
evaluation (to the legally correct baseline of “risk”, and with regard to comparable constructions of stations
(e.g. by experienced energy providers such as Vanguard which itself (unlike the company) regularly promotes
energy projects that (as here) include a converter station), the assertion by the Applicant of a risk of

transformer failure is an incredible (as in, a not credible nor a legally relevant) assertion by that company. If it

were otherwise, then the Applicant would be evidencing to the ExA and Secretary of State that it's own EIA
has a gap in it resulting from the Major Disasters’ consideration being devoid of relevant evaluation of the

“risk” of transformer failure with the result that Regulation 4(2) now precludes a grant of development consent.

103. The AP’s position remains that the permanent provision for a haul road remains not shown by the
Applicant to be “required” under section 122(2) of the PA 2008 due to transformer failure. There is no real nor
credible risk of the same. Conversely, if (theoretically and contrary to the AP’s position and the EA Chapter on
Maijor Disasters), the ExA considers that in light of Aquind’s Deadline 7 Submissions, Appendix A, that that

Chapter now has a gap in the evidence in that Chapter, then Regulation 4(2) bites.
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104. Rather, as paragraph 2.8.1 of [REP7-075] confirms, any risk of failure remains accommodated by the
“‘industry norm to have a single transformer available at site for in [sic] the very unlikely event of a failure”. To

use the language of the EIA Regulations, paragraph 8:

[There are no] expected significant adverse effects of the development on the environment deriving from

the vulnerability of the development to risks of major accidents and/or disasters [from transformer failure]

which are relevant to the project concerned [in relation to the Converter Station].
105. It follows that there is no legal nor rational basis for permanent presence of a haul road after conclusion of

the construction works so as to enable transit through the AP’s land of a transformer.

106. There is no justification, save for convenience, to remove a failed transformer, particularly because it is
convenient to retain a spare on the Station site. Convenience is not a requirement but a choice. Section
122(2) cannot be satisfied in relation to retaining permanently the haul road over the land of the AP against its

will.

107. This analysis also removes any requirement for permanent drainage associated with the permanent

presence of the haul roadway.

108. See also Appendix G hereto for further AP Haul Road Access addressing the Applicant’s generalized

fears and concerns about further transformer failure.
Security

109. The AP’s position remains as previously set out. The Applicant company’s concern at paragraph 3.3 of
[REP7-075] engenders (if credible) a Requirement that its envisaged security perimeter be evaluated for risk

of intrusion and appropriate fencing erected within the (helpful) height of the Rochdale Envelope.

110. The experienced energy provider, Vanguard, also secured a DCO including for a converter station and
the ExA and Secretary of State there accepted that adherence to National Grid standards was adequate for
perimeter fencing. In particular, there is no evidence that the generalized fear and concern of intrusion by the
Applicant in this locality of the AP’s land is more than theoretical and illusory. The National Grid measures are

accepted by the Applicant as providing a “robust level of security”. See paragraph 3.3 of [REP7-075].

111. Because the Converter Station would itself be encompassed by an adequate security fence, there
remains no rational requirement for any other fencing encompassing Plot 1-32 at all. Thus, that development

(a structure) cannot be said to be required for the development (in the field of energy).
Which Rochdale Envelope?

112.  The ExA requested consideration of how to remove the unorthodox choice of no less than two Rochdale
Envelopes (plural), in essence, so as to ensure justification for compulsory acquisition was certain, clear, and
not ambivalent. It is difficult to see how the choice of “which Option” will be executed will necessarily not be

taken at the inception of the process. The AP’s position aligns with that of the ExA, being to ensure total
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removal of the Option not relied on at the earliest possible point and so as to ensure that it does not

subsequently remain as an envelope in which to erected further development at a future date.

113. The AP’s position remains, in relation to its land, that if one of the two Options is not deleted at the
earliest point legally possible, then the case for acquisition of its land remains as not yet undetermined by the
Applicant itself. This means that the evidence does not conclusively show that the Applicant “knows what it
wants” (as it were) and such ambivalence undermines (at this time) support for condition 2 of section 122, a

compelling case for acquisition on the facts, as well as condition 1: which land is required for the Station?
Rochdale Envelope Parameters

114.  The AP recognises that the Applicant has confirmed that all structures (including all lightning masts) will
be contained within the Option B Rochdale Envelope parameters of that volume coupled with 4m high

“narrow, slender” lightning mast volumes above (but for no other purpose). See section 5 of [REP7-075].

115. Contrary to paragraph 5.12 of [REP7-075], there remains no objective justification for permanent
acquisition of the AP’s land above the Converter Station Rochdale Envelope Volume. Acquisition of air rights
above that volume remains unlawful and not shown to be “required”, objectively, for any purpose by the

Applicant.
Drainage

116. The AP’s position remains that, relying on the Rochdale Envelope approach, and with regard to the plans
and indicative size of an attenuation pond, it has not been demonstrated that in principle there is no available
space along the Western flank of the Options B Envelopes in which to situate a drainage attenuation pond. It
is no answer to rely on proposed landscaping to prevent provision of a pond because landscaping too is only

illustrative at this stage. The Applicant’s proposed flexibility cuts both ways.
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Commercial Telecommunications

117.  Contrary to section 7 of [REP7-075], the AP has set out its position on this matter above. In summary, the
AP responds as follows but does not specifically address every paragraph or point here because they have

been addressed above, elsewhere, or herein.

118.  Contrary to paragraphs 7.1 and 7.2 of [REP7-075], for the reasons set out by the AP in Deadline 6, and
herein above as to “purpose” and the scope of the purpose of the “field of energy” in sections 14(1) and (6)(a)
of the PA 2008, the “additional fibres”, Telecommunications Buildings, and related parking cannot, in law,
qualify as “part” of the development for which development consent is required because the isolated and
discrete function or purpose “for commercial telecommunications” is outside of the scope of the PA 2008. The
AP recognises that a similar issue arose about the jurisdictional line (between the PA 2008 and the TCPA
1990) in Swansea Bay Tidal Lagoon DCO that resulted in the ExA there severing elements that could not
qualify as being “for” energy generation purposes within the PA 2008, and instead making some of the
elements exclusively “operational development” so that retrofitting could be avoided on a future application for
planning permission for the element severed by the ExA from the DCO then in front of them. Therefore, the
debates in this DCO about a jurisdictional line is not unorthodox but requires “most careful scrutiny” here in
particular because it concerns the taking of the AP’s land both temporarily and permanently against its will.
Only by imposing a purpose relating to the “field of energy” so as to wholly encapsulate the “additional fibres”
could those fibres otherwise be brought within the scope of the jurisdiction of the PA 2008. Otherwise, a
function or purpose or use could result on application for planning permission to PCC and WCC for a change
of use of the additional fibres from a nil use to a use “for commercial telecommunications”. A grant of planning

permission remains discretionary.

119. Contrary to paragraph 7.3 of [REP7-075], certain of the fibre optic strands that relate directly to the
Convertor Station by reason of a connection to equipment in it so as to provide intra-Converter Station
communications, and where a functional connection is supplied by their monitoring of nearby electricity
bearing cables, are “integral’ to the development in the “field of energy”. However, the additional fibres (the
“spare” 180 odd fibre material strands chosen to be also included inside of the copper tube inside of the
armour cable), cannot be functionally related to the development in the field of energy. Indeed, the Applicant’s
evidence simply reinforces that the “additional cables” (and in turn the Telecommunications Buildings and

related parking also cannot be intra-PA 2008 as they too serve that freestanding isolated purpose).

120. Contrary to paragraph 7.4 of [REP7-075], section 35 of the PA 2008 cannot empower the SoS to write a
blank cheque on the scope of “associated development” because his power is confined to specified fields
(here, “energy”) and his direction related to certain “elements” of the “proposed Development” that did not

(and could not) include “commercial telecommunications”.

121.  Contrary to paragraph 7.6 of [REP7-075], the AP has done what it can on the basis of the Applicant’s
dispersed, opaque, incomplete and sometimes internally inconsistent information to ascertain the objective

justification for the taking of its land against its will by the limited company. The AP was seeking to understand
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the objective basis for the outer diameter of a cable that paragraph 5.2 of the FOC Statement at [REP1-127]
left ambiguous and unclear. The AP now understands from the Applicant's Request for Exemption, Section 4,
that situating fibre optic cables relating to the electricity cables and the Converter Station within the “same

trench” as the “power cables and alongside them” “ensures consistent protection against ... natural hazards”.

See page 12 of the Request for Exemption.

122.  The AP notes the helpful confirmation by the Applicant in paragraph 7.9 of [REP7-075] that cables will be

situated below the plough zone and that, it further follows, this can be secured by a Requirement.

123. Contrary to the obduracy of paragraph 7.10 of [REP7-075], the AP was summarising the provisions of

section 122.

124.  Contrary to the obduracy of paragraph 7.11 of [REP7-075], the AP was not substituting “desire” as a test
under section 122. It is misleading arm waving of the Applicant limited company seeking to acquire the AP’s
land to assert the same. The terms of section 122(2) are clear. The Applicant’'s evidence in relation to the
Applicant’'s own attempt to satisfy the test of “required” (using shorthand for section 122(2)) is that the
Applicant “desires” to make use of additional (but unnecessary) fibre optic material. See [REP3-014] where
it's evidence states: (Emphasis added)

“The obtainment of [Telecommunications] code powers occurred in 2020. The project and its philosophy

has been pursued since circa 2014. The Proposed Development is an Interconnector, and the Applicant
is desiring of utilising the Proposed Development to its full design capacity and benefit.”

125. Contrary to paragraph 7.12 of [REP7-075], the fibre optic material and buildings and parking related to
that are “solely” required in relation to the envisaged function or purpose “for commercial
telecommunications”, cannot qualify as “associated development” by reason of their disparate function that

cannot be a shared function “for” the field of energy for the reasons given above.

126. For the detailed reasons given above, the fibre optic material and buildings and related parking cannot

qualify as “land” “required for the development to which the development consent relates” because the
development to which development consent “relates” (its purpose) is a development in the field of energy
(whereas the fibre optic material and its related buildings would have a discrete function that cannot and does

not relate to the development to which the development consent relates inside of the PA 2008).

127.  Contrary to paragraph 7.13 of [REP7-075], the Applicant set up a non-sequitor not advanced by the AP
which the Applicant then seeks to counter. The term “ancillary” appears in section 120(3) and it is the
Applicant’s (various cases) that the additional fibre optic material not functionally related to the electricity
bearing cables or to the intra-Converter Station communications somehow qualifies within the scope of
“ancillary”. The test in section 120(3) is:

An order granting development consent may make provision relating to, or to matters ancillary to, the
development for which consent is granted.

128. The ordinary meaning of “ancillary” is: “subservient; subordinate; auxiliary; providing support; especially
providing essential support or services to a central function”. See Appendix F hereto.
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129. The feature of the term “ancillary” is some kind of relationship between the theoretical candidate
“ancillary” matter and “the development for which consent is granted. i.e “ancillary to, the development for
which consent is granted”. There is, however, no evidence of and evidently no functional or other kind of

support or relationship from the “commercial telecommunications” “to” the essential electricity function of “the
development for which consent is granted” so as to enable lawful satisfaction of section 120(3) test. The
Applicant’'s evidence shows there to be no relationship at all between the additional development “for
commercial telecommunications” and development related “solely” that isolated purpose” on the one hand
and on the other “the development for which consent is granted”. There also can be no such relationship
because there is a jurisdictional bar on the same in respect of a use “for commercial telecommunications”.
“The development for which consent is granted” proceeds from that which can be granted under the PA 2008.
The scope of the PA 2008 and section 120(3) “ancillary...” presupposes the scope of sections 31 and 14(1)
and (6) that confine the scope of consent may be granted for to development of closed lists of function that
here concern only the field of “energy”. The evidence does not show here, and the scope of the PA 2008
precludes, any ancillary function of “commercial telecommunications” to this (or any) development in the field
of energy. The scope of section 14(1) and (6)(a) precludes qualification within the Act of a purpose “for

commercial telecommunications”.

130.  Therefore, contrary to paragraph 7.13 of [REP7-075], whereas section 120(3) can in law evidently apply
to the fibre optic material that is functionally related to the electricity cables of the development (for which
consent is envisaged to be granted) by reason of the fibres function for monitoring electricity bearing cables
and functionally supplying intra-Converter Station communications capability for development in the “field of
energy”, by contrast, in law also, the “additional” fibres optic cables referred to in paragraph 5.2 of [REP1-

127] cannot qualify within the legal scope of “ancillary” in section 120(3). Such inclusion would be outside of

the jurisdictional scope of section 120(3).

131.  (Unlike the position at Thorpe Marsh where commercial telecommunications cables were encapsulated by
a wholly encompassing support function that itself related to the development for which consent is granted,
here) nor is there any evidence either that the latter fibres in any way support the electricity bearing cables or
the Converter Station in any way. Only the imposition of an encapsulating purpose ensuring the additional
fibres exclusively supported the energy development could result to bring the additional fibres (and
Telecommunications Buildings and related parking) within the jurisdiction of section 120(3). No amount of

Applicant arm waving and obduracy can change the statutory position.

132. Contrary to paragraph 7.14 of [REP7-075], the AP was summarising the inter-relationship of the
additional fibre optic material and the Telecommunications Buildings and related parking. To cite the Applicant

limited company’s evidence in [REP1-127] and in the context of its “desire” above: (Emphasis added)

[REP3-014]
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133.

134.

“matters ancillary to”. The former is also a defined term. In each case, however, recourse falls to be made to

135.

“The obtainment of [Telecommunications] code powers occurred in 2020. The project and its philosophy
has been pursued since circa 2014. The Proposed Development is an Interconnector, and the Applicant
is desiring of utilising the Proposed Development to its full design capacity and benefit.”

[REP1-127]
5. SPARE CAPACITY

5.1 As there will be spare capacity within the fibre optic cables, so as to realise the full benefit of the
Proposed Development and to ensure it operates effectively to its design capacity the intention is for the
spare capacity to be used for commercial telecommunications purposes...

5.2 To withstand the various physical impacts which the fibre optic cables are likely to be subject to
associated with transportation, installation and operation in the marine and underground environment and
protect the glass fibres located within it, the fibre optic cables are required to be of an adequate outer
diameter. Within the required outer diameter for the fibre optic cables, 192 glass fibres may be installed.
Each fibre optic cables is required to include a sufficient amount of glass fibres for its use in connection
with the primary use of the interconnector and as redundancy for this purpose in the event of individual
glass fibre failures. The number of glass fibres required in connection with the primary use of the
interconnector and as redundancy for this purpose is less than 192, though this is a multiple of fibres that
is commonly produced by manufacturers of such cables. Noting that the outer diameter must be of
sufficient size to withstand the impacts to which it is likely to be subject, and the use of standard size
cable components for this purpose, the size of the cable itself would not change if the number of glass
fibres within it was reduced from 192 to a lesser multiple. Therefore, whilst it would be possible to install a
cable with fewer glass fibres (and thus less spare capacity), this would not reduce the impacts to any
degree. Accordingly, there is no benefit to such an approach being taken, and it is considered this would
limit the overall benefits to be provided by the Proposed Development...

5.4 The Telecommunications Buildings are required solely in connection with the commercial use ...

Contrary to paragraph 7.15 of [REP7-075], a “desire”, “however laudable” cannot satisfy the section

122(2) test of “requirement”. There is no real connection or relationship between the “desire” and the public
interest at all. See Sainsbury’s. There is a strong desire to avoid evaluating “requisite funds” for compulsory
acquisition by seeking to trigger the OfCom section 106 direction in due course. But that commercial
advantage is not relevant to establishing during the Examination Hearing Period the relevant facts upon which
the ExA and the SoS must direct themselves in ascertaining whether or not to grant a DCO including with

acquisition provisions if during that period the evidence satisfies section 122 conditions.

Contrary to paragraph 7.16 of [REP7-075], there is Guidance on “Associated Development” but not on

the ordinary meaning of the terms “associated” and “ancillary” so as to enable appreciation of their legal

scope. Section 115 concerns “associated development” and not “matters ancillary to”.

The “common purpose” to which the AP refers is a mere convenient summary or shorthand of the terms

be found in:

The ordinary meaning of “associated” previously referred to by the AP in its position submissions:

“joined in ... function ...; concomitant... Sharing in responsibility, function ...etc but with a secondary

or subordinate status”;

i) “jointed in function” or “shared in function” can be summarised as having a “common function” (as

a necessary start point);
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136.

137.

then become a construction compound and temporary haul road.
138.

139.

b)

i) “associate” presupposes such “sharing in ... function” because the “secondary function” (such as
“for commercial telecommunications”) proceeds from the “but with a secondary function” that itself
presupposes a logically prior shared function. Here, the fibre optic material strands that can have
a function of monitoring the electricity bearing cables and of intra-Converter Station
communications are in themselves “part of’ the electricity development of which the development
consists but the absence of such function from other fibre material results to preclude qualification

of other material within the scope of sections 14(1) and (6)(a) (“field of energy”);

The ordinary meaning of “ancillary” in Appendix A hereto also presupposes a relationship (“matters
ancillary to the development ...”) and the ordinary meaning of “ancillary” includes the “providing essential
support or services to a central function”. Such essential support also connotes common function or
purpose. Here, the central function is “the field of energy”. A purpose or function “for commercial
telecommunications” cannot, in law, provide “essential support for’ the central function of “energy
generation” without more. The “more” is supplied by a function attaching to certain fibre optic cables “for
monitoring purposes” and “for intra-Converter Station communications”. The “more” cannot be supplied
here otherwise than by imposition of a wholly encapsulating purpose encompassing the “additional fibres”
(and in turn the Telecommunications Buildings “solely required for” the “commercial use”) such as a
purpose “for monitoring” of the electricity bearing cables. That was how in Thorpe Marsh gas pipeline
DCO the SoS was lawfully able to include “commercial telecommunications” cables because they were
encompassed by a wider encapsulating purpose. The difficulty for the Applicant in this DCO is that
encapsulating purpose would simultaneously preclude satisfaction of the section 106 OfCOM direction

(and engagement of the value suppressing provisions of the Code).

Contrary to paragraph 7.17 of [REP7-075], the AP now understands from that paragraph that the

Applicant is not contending to apply its gloss — “primary” — to the phrase section 120(3) “matters ancillary to”.

Further, the AP’s position is that it cannot be, and is not, a ‘direct relationship’ between the fibres that

functionally relate to the electricity bearing cables by reason of monitoring and intra-Converter Station
communications on the one hand, and on the other “additional fibres” devoid of any actual function but which
are envisaged to be “for commercial telecommunications” (being an extra statutory purpose) and in relation to
which the Telecommunications Buildings and related parking are “solely required” (i.e. not otherwise required

“for electricity generation” purposes).

Landscaping

Section 122(2)(b) of the PA 2008 is relied on by the Applicant for permanent acquisition of land that would

Section 122 would supply a purpose for a provision that stems from section 120(3).

Section 120(3) and (4) provide for provisions. Part 1 and Schedule 5 include matters: paragraph 13:

“Cutting down, uprooting, topping or lopping trees or shrubs or cutting back their roots”. The specified matters
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do not expressly extend to “landscaping” as an express provision for which acquisition can be expressly
authorised.

140.  Sections 122(2) and (3) state:

2) the condition is that the land —
a) is required for the development to which the development consent relates,
b) is required to facilitate ... that development ...

3) The condition is that there is a compelling case in the public interest for the land to be acquired
compulsorily.

141. The SoS’s Planning Act 2008: Guidance on CPO Powers, includes, at paragraphs 11 and 12: (Emphasis
added)

11. Section 122 of the Planning Act sets out two conditions which must be met to the satisfaction of the
Secretary of State before compulsory acquisition can be authorised. The first of these is related to
the purpose for which compulsory acquisition is sought. These three purposes are set out in section
122(2): ...

(i)  An example might be the acquisition of land for the purposes of landscaping the project. In such a
case the Secretary of State will need to be satisfied that the development could only be landscaped
to a satisfactory standard if the land in question were to be compulsorily acquired, and that the land
to be taken is no more than is reasonably necessary for that purpose, and that is proportionate...

16. There may be circumstances where the Secretary of State could reasonably justify granting
development consent for a project, but decide against including in an order the provisions authorising
the compulsory acquisition of the land. For example, this could arise where the Secretary of State is
not persuaded that all of the land which the applicant wishes to acquire compulsorily has been
shown to be necessary for the purposes of the scheme. Alternatively, the Secretary of State may
consider that the scheme itself should be modified in a way that affects the requirement for land
which would otherwise be subject to compulsory acquisition. Such scenarios could lead to a decision
to remove all or some of the proposed compulsory acquisition provisions from a development
consent order.

142. It cannot be rationally concluded that “the development could only be landscaped” by acquisition of the
AP’s land (other than the footprint of the Converter Station). See paragraph 11(ii). Plot 1-32 could be
reinstated by a Requirement (or Protective Provision) to agricultural use and the perimeter made subject to a

management plan to ensure ongoing maintenance of the perimeter by the Applicant.

143.  Taking land of the AP in order to compulsorily impose on them a difference in vegetative view cannot be
regarded as lawfully proportionate. It is not. It would be irrational to authorise compulsory acquisition of their
land to compel a change of view of the AP over their land. This seems too obvious to even have to state.

However, it is evident that this Application raises a number of novel approaches to a DCO application.

144.  The Applicant company relies, in Section 8 of [REP7-075], paragraph 8.3 on the advice of the local
authority. The Applicant cites no statutory requirement as the foundation for its preference to landscape the
AP’s land following its use for construction purposes. Nor does the Applicant assert or contend that it could

not restore the AP’s land to use for agricultural purposes.

145. It remains important to note that all of the land envisaged to be landscaped, including Stoneacre Copse,

is the private property of the AP, and that the Copse has a real and special meaning for the AP as the actual
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last resting place of their father. In addition, Stoneacre Copse is at Deadline 7c not inside of the Order Limits

and was expressly rejected from being so included by the Applicant a few years ago. See the evidence of
Henry Brice.

146.  Whilst laudable, there is no reason why a Requirement to landscape the taken land could not require the
Applicant to reinstate the AP’s land for agricultural purposes and to restore its soft landscape edges in line
with an approved management plan. There remains no need at all for the Applicant to itself have permanent

land ownership in order to execute long term management objective around the edges of the AP’s (then
restored) farmland.
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Constabulary or to the general public interest. I am therefore of
the opinion that they must be made available in this litigation.
Their Lordships accordingly voted that the order of the District
Registrar be restored,
* that the defendant do produce for inspection at his solicitor’s

office to the plaintiff and his advisers on reasonable notice the
five documents. . . .”

Solicitors: Field, Roscoe & Co. for Berkson & Berkson,
Birkenhead; Markbys for Wayman-Hayles, Chester; Treasury
Solicitor.

F. C.
[HOUSE OF LORDS]
PADFIELD AND OTHERS . . . . . APPELLANTS
AND
MINISTER OF AGRICULTURE,
FISHERIES AND FOOD AND OTHERS . . RESPONDENTS

Agriculture—Agricultural marketing—Milk marketing scheme—Com-
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plaint to Minister—Duty of Minister—Reference to committee of RUSSELL L.JJ.

investigation—Agricultural Marketing Act, 1958 (6 & 7 Eliz. 2,
c. 47), s. 19 (3).

Crown—Minister, determination by—Whether subject to review by
courts—Marketing scheme—Complaint—Reference to committee
of investigation—Discretion of Minister—Limitation—Public in-
terest—Agricultural Marketing Act, 1958, 5. 19.

The Agricultural Marketing Act, 1958, contained (inter alia)
provisions relating to the milk marketing scheme. By section 19:

“(3) A committee of investigation shall— . . . (b) be
charged with the duty, if the Minister in any case so directs,
of considering, and reporting to the Minister on . . . any . . .

complaint made to the Minister as to the operation of any
scheme which, in the opinion of the Minister, could not be
considered by a consumers’ committee. . . . (6) If a committee
of investigation report to the Minister that any provision of
a scheme or any act or omission of a board administering
a scheme is contrary to the interests of consumers of the
regulated products, or is contrary to the interests of any
persons affected by the scheme and is not in the public

* Present: LORD REID, LORD MORRIS OF BORTH-Y-GEST, LORD
HobsoN, Lorp PEARCE AND LorD UPIOHN.

*H. L. (E.)
1967
July 18, 19,
20,
Dec. 18,19,
20

1968
Feb. 14
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interest, the Minister, if he thinks fit to do so after consider-
ing the report—(a) may by order make such amendments in
the scheme as he considers necessary or expedient for the
purpose of rectifying the matter ; (b) may by order revoke the
scheme; (c) in the event of the matter being one which it is
within the power of the board to rectify, may by order
direct the board to take such steps to rectify the matter as
may be specified in the order. . . .”

Under the scheme, producers had to sell their milk to the
Milk Marketing Board, which fixed the different prices paid for
it in each of the eleven regions into which England and Wales
were divided. The differentials reflected the varying costs of
transporting the milk from the producers to the consumers, but
they had been fixed several years ago, since when transport costs
had altered. The South-Eastern Region producers contended that
the differential between it and the Far-Western Region should be
altered in a way which would incidentally have affected other
regions. Since the constitution of the board, which consisted
largely of members elected by the individual regions, made it
impossible for the South-Eastern producers to obtain a majority
for their proposals, they asked the Minister of Agriculture,
Fisheries and Food to appoint a committee of investigation and
when he refused applied to the court for an order of mandamus.

Held, (Lord Morris of Borth-y-Gest dissenting) that the order
should be made, directing the Minister to consider the complaint
according to law.

Parliament conferred a discretion on the Minister so that
it could be used to promote the policy and objects of the Act
which were to be determined by the construction of the Act; this
was a matter of law for the court. Though there might be
reasons which would justify the Minister in refusing to refer
a complaint, his discretion was not unlimited and, if it appeared
that the effect of his refusal to appoint a committee of investiga-
tion was to frustrate the policy of the Act, the court was entitled
to interfere.

Julius v. Bishop of Oxford (1880) 5 App Cas. 214 HL.(E)
considered.

Decision of the Court of Appeal post, p. 1003E [1968] 2
W.L.R. 924, C.A. reversed.

APPEAL from the Court of Appeal (Diplock and Russell L.JJ,,
Lord Denning M.R. dissenting).

The Minister of Agriculture, Fisheries and Food and the Milk
Marketing Board (the present respondents) appealed from an
order of the Divisional Court of the Queen’s Bench Division dated
February 3, 1966, whereby the court made an order of mandamus
ordering the Minister to consider an application to him by George
Padfield, Geoffrey Loveys Brock and Henry Steven (the present
appellants), to refer a complaint by them to the committee of



A.C. AND PRIVY COUNCIL

investigation under the Agricultural Marketing Act, 1958, “‘ accord-
ing to law and upon relevant considerations to the exclusion of
irrelevant considerations.” The Court of Appeal having allowed
the appeal,’ the present appellants appealed to the House of Lords.

999
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1966

Padfield
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Minister of

Since 1933 the Milk Marketing Scheme (Approval) Order, 1933 Algricult,ure,

(SR. & O. 1933, No. 789), as amended by the Milk Marketing
Scheme (Amendment) Orders, 1936, 1937, 1939, 1950 and 1955,
had been in operation in England and Wales. Thereunder pro-
ducers were bound to sell their milk to the Milk Marketing Board,
which periodically fixed the prices to be paid to the producers.
England and Wales was divided into eleven regions. All the pro-
ducers in each region received the same price but the price varied
- from region to region. One reason for this was that the cost to the
board of transporting milk from the producers’ farms to the centres
of consumption was greater in some regions than in others. The
lowest price was paid to producers in the Far-Western Region the
highest to those in the South-Eastern Region. In the other nine
regions the prices varied between the two. The present differentials
were fixed several years ago when transport costs were much
lower. For about ten years the South-Eastern producers had been
unsuccessfully urging the board to increase the differentials. The
differential between the South-East and the Far-West was 1:19d.
per gallon. South-Eastern producers contended that it should be
34d. per gallon. Since the total sum available to the board to pay
for milk bought in all regions was fixed each year, giving effect to
the contention of the South-Eastern producers would mean that
they and perhaps the producers in some other regions would get
higher prices, but producers in the Far-West and several other
regions would get less.

The board is composed of 12 members from the regions (two
from the North-Western Region and one from each of the others),
three members elected by all the producers and three appointed by
the Minister. The board acts by a majority of its members. The
experience of the past 10 years was said to show that the South-
Eastern producers could not hope to get a majority on the board
for their proposals. With a view to getting the Minister of Agri-
culture, Fisheries and Food to take action under section 19 of the
Agricultural Marketing Act, 1958, the present appellants, who were
office bearers of the South-Eastern regional committee, met officials
of the Ministry on April 30, 1967.

On May 1, 1964, John Henry Kirk, an Under Secretary at the
Ministry, wrote to the appellant Padfield the following letter:

1 Post, p. 1003g; [1968] 2 W.L.R. 924,

isheries
and Food
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C. A “ My colleague Mr. Jores-Parry and I had the opportunity
1966 of discussing with you a day or two ago a matter which you
e first raised with the Ministry at the end of January, namely,

Padfield what means the Ministry could suggest for investigating and
Minister of remedying the grievance felt by your committee concerning
Agriculture, the regional price of milk in the south-east.
and Food “ 2. We explained that, as it seemed to us, the only proce-

—_—

dure available would be for a group of producers in the
south-east to formulate a complaint within the terms of
section 19 of the Agricultural Marketing Act 1958, and
request the Minister to refer this to the committee of investi-
gation. We made it clear, however, that the Minister is not
bound so to refer any complaint and has discretion to decide
whether to do so.

“3, In considering how to exercise his discretion the
Minister would, amongst other things, address his mind to the
possibility that if a complaint were so referred and the com-
mittee were to uphold it, he in turn would be expected to
make a statutory order to give effect to the committee’s recom-
mendations. It is this consideration, rather than the formal
eligibility of the complaint as a subject for investigation, that
the Minister would have in mind in determining whether
your particular complaint is a suitable one for reference to
the committee. We were unable to hold out any prospect that
the Minister would be prepared to regard it as suitable.

“4. The reasons which led us to this conclusion were
explained to you as follows: (a) The guarantee given to milk
producers under the Agriculture Acts is a guarantee given to
the board on behalf of all producers. The Minister owes no
duty to producers in any particular region, and this is a
principle that would be seriously called into question by the
making of an Order concerned with a regional price; (b) Such
action would also bring into question the status of the Milk
Marketing Scheme as an instrument for the self-government
of the industry and such doubt would also, by extension,
affect the other Marketing Schemes as well; and (¢) It is by no
means clear that the Minister could make an Order pertaining
to the price of milk in the south-east without determining at
least one of the major factors governing prices in the other
regions, and he would therefore be assuming an inappropriate
degree of -responsibility for determining the structure of
regional. prices throughout England and Wales.

“5. I wish to point out that the statement of these reasons
is not intended to imply an assessment of the merits of your
complaint considered as an issue of equity among regions.”

On June 18, 1964, the solicitors of the Milk Marketing Board
wrote to the solicitors of the present appellants the following letter:
“While your clients contend that they ought to have a

bigger proportion of the available money, there are other
producers elsewhere who contend that your clients ought to
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have a smaller proportion. The proportions actually deter- C.A.
mined by the board are the result of collective decisions of 1966
the board and do not necessarily represent the view of any —————
one producer or of the producers in any one county or Pa‘f,ﬁeld
region. . . . The board have the duty of determining prices and  Minister of
they have done so to the best of their ability. They consider Algiggg}gure-
that as they have acted within their powers and in good faith, and Food
an arbitrator appointed under paragraph 93 of the scheme —
has no power to substitute his view (if it differs from the

board’s) of what those prices should be. . . . Your clients can-

not receive more unless some others receive less, and what

is really involved is the whole determination of prices through-

out the country. Paragraph 93 of the scheme is not intended

to transfer the board’s duty of determining prices to an arbi-

trator at the instance of a particular group of producers.”

A letter dated January 4, 1965, from the solicitors of the present
appellants to the Minister of Agriculture, Fisheries and Food said:

*“3. The complaint is of certain acts and/or omissions in
prescribing (under paragraph 64 of the Scheme) the terms on
which and the price at which milk shall be sold to the board,
in that the board should, but do not, take fully into account
variations as between producers in the costs of bringing their
milk to a liquid market whether such costs are incurred or not.

“4, These acts and/or omissions of the board (a) are

- contrary to the proper and reasonable interests of the pro-
ducers in the South-Eastern region and of other producers
near large liquid markets, all of whom are persons affected by
the scheme, and () are not in the public interest.

“5. At present producers’ net prices show a range of
1-19d. per gallon between regions while the true marketing
costs in 1961/2 had a range of 3-37d. per gallon between
regions, the South-Eastern region having the lowest costs.
Under the present arrangements the range of net prices is
fixed and does not vary from year to year, whereas the trend
" is for the marketing costs to widen: the complainants calcu-
“late that the 1963/4 range was 3-66d. per gallon, the costs of
the South-Eastern region still being the lowest. As between
individual producers the range of true marketing costs is even

- greater.

“ 6. As to (a) in paragraph 4 above.

“ It is contrary to the reasonable and proper interests of the
producers referred to in paragraph 4 above that (in addition
to the other contributions they properly make under the
Scheme) they should make a contribution to the marketing
costs of reaching the liquid markets from the more distant

~ parts of the country which are properly attributable to pro-
ducers in those more distant parts and which should be borne

by such producers.
“17. Asto (b) in paragraph 4 above.
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“ (@ The cross-subsidy set out above has caused or con-
tributed to and will cause or contribute to an unreasonable
alteration in the balance of production, reducing growth in
the nearer areas and increasing it in the more distant. This
has tended and will tend to increase the total marketing costs
to the public detriment. (ii) It is not in the public interest to
continue a system of pricing which unduly favours one set of
producers as against others.”

In reply the private secretary to the Minister wrote on March
23, 1965, the following letter:

“The Minister has asked me to reply to your letter of
January 4 in which you made a complaint on behalf of
Messrs. G. Padfield, G. L. Brock and H. Steven, against the
Milk Marketing Board, and requested that the complaint
should be referred to the committee of investigation. The
Minister’s main duty in considering this complaint has been
to decide its suitability for investigation by means of a parti-
cular procedure. He has come to the conclusion that it would
not be suitable. The complaint is of course one that raises
wide issues going beyond the immediate concern of your
clients, which is presumably the prices they themselves
receive. It would also affect the interests of other regions
and involve the regional price structure as a whole. In any
event the Minister considers that the issue is of a kind which
properly falls to be resolved through the arrangements avail-
able to producers and the board within the framework of the
scheme itself. Accordingly he has instructed me to inform
you that he is unable to accede to your clients’ request that
this complaint be referred to the committee of investigation
under section 19 of the Act.”

In reply to a further letter the following letter from the Ministry
dated May 3, 1965, and signed by A. L. Irving stated:

“I am directed to reply to your letter of April 9 addressed
to the Minister’s private secretary. You will appreciate that
under the Agricultural Marketing Act, 1958, the Minister has
unfettered discretion to decide whether or not to refer a parti-
cular complaint to the committee of investigation. In reaching
his decision he has had in mind the normal democratic
machinery of the Milk Marketing Scheme, in which all
registered producers participate and which governs the
operations of the board.”

On June 18, 1965, the present appellants applied by motion for
the leave of a Divisional Court of the Queen’s Bench Division to
apply for an order of mandamus commanding the Minister (1) to
refer the complaint to the committee of investigation or (2) to deal
effectively with the complaint on relevant considerations only to
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the exclusion of irrelevant considerations. In an affirmation dated
January 19, 1966, the Minister stated as follows:

“3. In considering the applicants’ application I read
among other papers the letter signed by Mr. J. H. Kirk and
dated May 1, 1964, . .. v

“ 4. Before reaching my decision not to refer the appli-
cants’ complaint to the committee of investigation I considered
all the matters put before me on behalf of the applicants in
support of their application.

“5. 1 came to my decision for the reasons indicated in
the letters dated March 23, 1965, and May 3, 1965, . . .
namely, that I considered that the issue raised by the appli-
cants’ complaint was one which in all the circumstances should
be dealt with by the board rather than the committee of
investigation.”

The Minister and the board appealed from the order of the
Divisional Court of February 3, 1966.

Sir Dingle Foot, Q.C., §.-G. and Peter Langdon-Davies for the
Minister of Agriculture, Fisheries and Food.

David Kemp for the Milk Marketing Board.

D. A.Grant Q.C. and Alistair Dawson for the applicants, George
Padfield, Geoffrey Loweys Brock and Henry Steven.

July 27, 1966. The following judgments were read. 4

Lorp DENNING M.R. We are here concerned with the market-
ing of milk. It is regulated by the Milk Marketing Scheme and
administered by the Milk Marketing Board. The dairy farmers of
England and Wales sell their milk to the Milk Marketing Board.
The lorries of the board pick up the churns of milk at the farm gate
and carry it to depots. The price is fixed by the board for milk
delivered at the farm gate. In order to fix the price, England and
Wales are divided into eleven regions. The price varies from
region to region. But all the farmers in any one region are paid
the same price per gallon at the farm gate.

The dairy farmers in the South-Eastern region are paid a higher
price for their milk than the dairy farmers in the Far-Western
region. The reason is because they are much nearer to the great
population of London. If they were free of control, they would
be selling their milk to London at a price delivered in London,
and would have to bear their own costs of transport. The costs
of the Sussex farmers in transporting their milk to the London
market would be much less than the costs of the Cornish farmers,
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and their net receipts would be correspondingly higher. The board
recognise this by paying a “differential ” to the South-Eastern
farmers to compensate them.

The South-Eastern farmers, nearly 5,000 of them, complain
that the existing “ differential ” is too low. It was fixed long ago
by the Minister during the war under the regulations then in force.
It was then fixed at 1-19d. per gallon, and has remained the same
ever since. The value of money has altered and costs have
increased. The actual difference in costs is 31d. per gallon. The
South-Eastern farmers claim that the differential should be
increased to recognise this increase. They pray in aid the report
of two committees. First, the Cutforth Committee, which was set
up by the Minister, and reported in 1936:

“It seems to us essential as a governing principle that
transport charges should be allocated among producers in
such a way as to secure differentials in net returns which are
related to actual proximity to liquid milk consuming centres.”

Second, the Davis Committee, which was set up by the board
itself and reported in 1963: * We recommend that under present
conditions the total range of prices at the farm gate should be 2-4d.
per gallon as against 1:19d. as at present.” The Davis Committee
divided the country into five zones, stepping up the differentials in
five stages by 0-6d. per gallon. For instance, Cornwall'and Devon
should get the basic price; Somerset 0-6d. more; Wiltshire and
Dorset 1-2d. more; Hampshire and Berkshire 1-8d. more; Kent
and Sussex and the Home Counties 2-4d. more per gallon than the
basic price.

In view of these favourable reports, the South-Eastern dairy
farmers have pressed the Milk Marketing Board to increase the
prices payable to them. But the Milk Marketing Board have
refused. All the moneys received for milk go into one pool. If
the South-Eastern farmers got more, the Far-Western farmers would
get less. An increase in differential would benefit the South-
Eastern farmers and some of the nearby regions, but would harm
the Far-Western and other remote regions. Under the Milk
Marketing Scheme, the board consists of 17 or 18 members, 12
being regional members, three being special members elected by
all producers, and two or three appointed by the Minister. It looks
as if those pressing for an increase in differential can always be
out-voted by those who desire no change.

Seeing that they could not persuade the board to make a change
in the differential, the South-Eastern farmers complained to the
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Minister under section 19 (3) of the Agricultural Marketing Act,
1958. Under that section the Minister has power to direct that a
complaint be considered by the committee of investigation. The
committee of investigation is a standing statutory committee under
a legal chairman, which is set up especially to consider complaints
affecting the milk industry. The Minister refused to refer the com-
plaint to the committee. The South-Eastern farmers now come to
the court complaining of the conduct of the Minister. They say
that in refusing he took extraneous matters into consideration which
he ought not to have done.
The key words of section 19 (3) are that
“ A committee of investigation shall . . . be charged with the
duty, if the Minister in any case so directs, of considering,

and reporting to the Minister on . . . any complaint made
to the Minister as to the operation of any scheme.” :

If the Minister does refer a matter to the committee, its task
is shown by section 19 (6). It has to consider whether any
provision of the Milk Marketing Scheme, or any act or omission
of the Milk Marketing Board, is “ contrary to the interests of any
persons affected by the scheme and is not in the public interest.”
The rest of the section and the regulations under it show that
once a matter is referred to a committee of investigation, it is to
be investigated in a fair and impartial manner. The committee can
hear witnesses. It can call for accounts and information from the
board. It can hear other witnesses not called by the party. It
must hear not only the complaint but also the board. The com-
mittee has then to make its report: and its conclusions have to be
published. If the committee report that the board ought to take
steps to remedy the matters of complaint, the board can themselves
take those steps: and if they do not do so, the Minister can order
them to rectify the matter,

Applying these provisions to the present case, the South-
Eastern dairy farmers are clearly “ persons affected by the scheme.”
They have made a complaint to the Minister “ as to the operation
of the scheme.” The Minister therefore has power to refer it to
a committee of investigation. Suppose he did so and that the
committee reported that the present price differential is contrary to
the interests of the South-Eastern dairy farmers, and is not in the
public interest. The report would no doubt be considered by the
board. If the board did not take steps to remedy the position,
the Minister could step in and order them to rectify it.
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It is plain to me that by these provisions Parliament has pro-
vided machinery by which complaints of farmers can be investi-
gated by a committee which is independent of the board and by
which those complaints, if justified, can be remedied. No other
machinery is provided. This case raises the important question:
How far can the Minister reject the complaint out of hand? Is
the Minister at liberty in his unfettered discretion to withhold the
matter from the committee of investigation and thus refuse the
farmers a hearing by the committee? And by refusing a hearing,
refuse a remedy? Mr. Kemp, who appeared for the Milk
Marketing Board, contended that the Minister need not consider
the complaint at all. He could throw it into the waste paper-
basket without looking at it. The Solicitor-General did not
support this argument. It is clearly untenable. The Minister
is under a duty to consider every complaint so as to see
whether it should be referred to the committee of investigation.
I can well see that he may quite properly reject some of
the complaints without more ado. They may be frivolous or
wrong-headed: or they may be repetitive of old complaints
already disposed of. But there are others which he cannot properly
reject. In my opinion every genuine complaint which is worthy
of investigation by the committee of investigation should be
referred to that committee. The Minister is not at liberty to
refuse it on grounds which are arbitrary or capricious. Nor because
he has a personal antipathy to the complainant or does not like
his political views. Nor on any other irrelevant ground.

It is said that the decision of the Minister is administrative
and not judicial. But that does not mean that he can do as he
likes, regardless of right or wrong. Nor does it mean that the
courts are powerless to correct him. Good administration requires
that complaints should be investigated and that grievances should
be remedied. When Parliament has set up machinery for that
very purpose, it is not for the Minister to brush it on one side.
He should not refuse to have a complaint investigated without
good reason.

But it is said that the Minister is not bound to give any
reason at all. And that, if he gives no reason, his refusal cannot
be questioned. So why does it matter if he gives bad reasons? 1
do not agree. This is the only remedy available to a person
aggrieved. Save, of course, for questions in the House which
Parliament itself did not consider suitable. Else why did it set up
a committee of investigation? If the Minister is to deny the com-
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plainant a hearing—and a remedy—he should at least have good
reasons for his refusal: and, if asked, he should give them. If he
does not do so, the court may infer that he has no good reason. If
it appears to the court that the Minister has been, or must have
been, influenced by extraneous considerations which ought not to
have influenced him—or, conversely, has failed, or must have
failed, to take into account considerations which ought to have
influenced him—the court has power to interfere. It can issue a
mandamus to compel him to consider the complaint properly.
That was laid down by two of my predecessors in this place:
Lord Esher M.R. in Reg. v. Vestry of St. Pancras, said of a body
who were entrusted with a discretion:

. they must fairly consider the application and exercise their
dlscrctlon on it fairly, and not take into account any reason
for their decision which is not a legal one. If people who
have to exercise a public duty by exercising their discretion
take into account matters which the courts consider not to be
proper for the guidance of their discretion, then in the eye
of the law they have not exercised their discretion.”

Lord Greene M.R., in Associated Provincial Picture Houses
Ltd. v. Wednesbury Corporation?® said ®:

(13

. . a person entrusted with a discretion must, so to speak,
direct himself properly in law. He must call his own atten-
tion to the matters which he is bound to consider. He must
exclude from his consideration matters which are irrelevant
to what he has to consider.”

That passage has been repeatedly cited with approval in the House
of Lords: see Smith v. East Elloe Rural District Council,* by Lord
Reid ®; Fawcett Properties Ltd. v. Buckingham County Council.®
Applying these principles to this case, the Lord Chief Justice
held that this was a case where the courts should interfere. He
said that the complaint by the South-Eastern farmers was
“ a bona fide complaint and one which would be likely in the
light of past history to be found to be justified and further

that the conduct of the board in this regard would be likely
to be held to be one which is not in the public interest.”

The Solicitor-General criticised that passage as not being

(1890% 24 QBD 37, 375-376; 4 [1956] A.C. 736; [1956] 2
6 TL W.L.R. 888; [1956] 1 All ER. 855,
2 [1948] 1 KB 223; 63 T.L.R. H.L.E.).
623; [1947] 2 All E.R. 680, C.A. 5 [1956] A.C. 736, 762.
3 [1948] 1 K.B. 223, 229. ¢ [1961] A.C. 636, 660; [1960] 3
gll:lé)&l [1960] 3 All ER. 503,
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warranted by the evidence. It may be that the Lord Chief Justice
put it a little too high in using the word “ likely.” But the evidence
at least discloses this. It shows that this complaint by the South-
Eastern farmers was a genuine complaint which was worthy of
investigation by the committee of investigation. It has the sup-
port of a committee set up by the board itself. And yet the
Minister has not referred it to the statutory committee. Why not?
The reason was disclosed at a meeting which the South-Eastern
farmers had with the officials of the Ministry on April 28, 1964.
The officials said that, if a complaint was made, the Minister
would refuse to refer it to the committee of investigation. They
set out their reasons in a letter of May 1, 1964, which had been
carefully prepared in advance:

“In considering how to exercise his discretion, the Minister
would, amongst other things, address his mind to the possi-
bility that if a complaint were so referred, and the com-
mittee were to uphold it, he in turn would be expected to
make a statutory order to give effect to the committee’s
recommendations. It is this consideration . . . that the Minister
would have in mind in determining whether your particular
complaint is a suitable one for reference to the committee.
We were unable to hold out any prospect that the Minister
would be prepared to regard it as suitable. . . : The state-
ment of these reasons is not intended to imply an assessment
of the merits of your complaint considered as an issue of
equity among regions.”

The one reason disclosed by that letter is that, if the commit-
tee were to uphold the complaint, the Minister would be expected
to give effect to the committee’s recommendations, and that he
was unwilling to do. By whom would he be expected? 1 presume
he means by Parliament or, at any rate, by public opinion. See
what this comes to! The Minister does not want an inquiry lest
Parliament, or the public, would expect him to act on the report.
It means this:- Even though the complaint was justified on the
merits, and even though the committee recommended that it be
rectified, the Minister was not prepared to rectify it.

I do not think that was a proper approach to the complaint.
The Minister ought not to make up his mind in advance. He
could not tell what evidence the committee might have before
them, or what reasons might lead to their recommendations. He
ought at least to be prepared to consider their report with an open
mind. He ought not to shut down an investigation simply because

he might be expected to act on the recommendations.
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Following on that letter, the South-Eastern farmers on January
4, 1965, made an official complaint to the Minister. On March 23,
1965, the Minister refused to refer it to the committee of investiga-
tion. He said:
“The Minister’s main duty in considering this complaint
has been to decide its suitability for investigation by means
of a particular procedure. He has come to the conclusion
that it would not be suitable. The complaint is, of course, one
that raises wide issues going beyond the immediate concern
of your clients, which is presumably the prices they themselves
receive. It would also affect the interests of other regions and
involve the regional price structure as a whole. In any event,
the Minister considers that the issue is of a kind which
properly falls to be resolved through the arrangements
available to producers and the board within the framework
of the scheme itself.”

Following on that reply, the complainants’ solicitor pressed the
Minister further. In particular, by a letter of November 4, 1965,
he asked the Minister if he had excluded from his mind the con-
siderations set out in the 1964 letter. The Minister never gave a
direct answer to that question. He never said he had excluded
those considerations from his mind. All he did was to make an
affidavit on January 19, 1966, in which he said: “I considered
that the issue raised by the applicants’ complaint was one which
in all the circumstances should be dealt with by the board rather
than the committee of investigation.” ,

In view of the Minister’s failure to reply to the specific question
asked by the complainant’s solicitor, I am prepared to infer, and
do infer, that he was influenced by the considerations set out in
the letter of May 1, 1964, as well as those in his later letter and
affidavit. '

Taking the reasons which the Minister has given for his
refusal, I take first the consideration in the letter of May 1,
1964, that if the complaint were upheld, he would be expected to
make a statutory order. That was a bad reason which ought not
to have influenced him. Second, I take the consideration that the
complaint raised wide issues as a ground for refusing an investi-
gation. That was a bad reason. The width of the issue would be
a ground for holding an investigation, not for refusing it. The

. committee could hear the views of the producers in other regions.
Third, 1 take the Minister’s statement that it was a matter for the
decision of the Milk Marketing Board, and not for him. I think
he was thereby mistaking his powers. He has the ultimate word
on prices. If the board regulates prices in a way which is contrary
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to the public interest, the Minister can of his own motion
intervene and make an order to rectify the position; see section
20 (2). Likewise, when a committee of investigation reports that
the board is fixing prices in a way which is contrary to the
interests of farmers, and not in the public interest, the Minister
has power to make an order to rectify this position: see section
19 (6) (o).

In my opinion, therefore, the Minister has been influenced by
reasons which ought not to have weighed with him. He has,
therefore, not properly exercised his discretion. An order of
mandamus should go to direct him to exercise it properly. I agree
with the Lord Chief Justice and would dismiss this appeal.

DrpLock L.J. (read by Russell L.J.): The Solicitor-General
concedes that the words in section 19 (3) of the Act: “if the
Minister in any case so directs >’ impose upon the Minister a duty
to consider any complaint made to him as to the operation of any
scheme, but contends that it leaves him with complete discretion
to decide whether he will refer the complaint to a committee of
investigation for consideration and report.

The concession as to the Minister’s duty to consider a com-
plaint was, in my view, rightly made. Counsel for the Milk
Marketing Board, however, whose locus standi in the matter has
not been made clear to me, argues that the Minister is entitled to
put any complaint into his wastepaper basket unread for he is
under no duty to consider it. Consequently the High Court has
no jurisdiction to order him by mandamus to do so. The imposi-
tion of a duty by a statute does not require any particular form
of words. It is perhaps unusual for a duty to be imposed in
respect of an act mentioned in a mere protatic phrase such as that
under consideration in the present statute. But even such a phrase -
can do so if the subject matter with which it deals compels the
conclusion that Parliament must have intended to impose a duty
in respect of the doing of that act. Here the subject matter is a
complaint as to the operation of a scheme for which subsection (3)
and the subsequent subsections are intended to provide a remedy.
The obtaining of a direction by the Minister is a condition prece-
dent to the complainant’s access to that remedy. In my view it is
a necessary implication that the Minister is under a duty to make
up his mind “in any case ” whether the complaint is such that the
complainant ought to have access to that remedy and is conse-
quently under a duty to consider the complaint for that purpose.
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But it is important to bear in mind first that the sole purpose
of his consideration is to decide whether the complaint is one
which he thinks ought to be dealt with by the procedure of a
committee of investigation under the section, and secondly that
it is to his discretion and not that of anyone else that Parliament
has entrusted the decision whether or not any particular complaint
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should be so dealt with. His decision is administrative, not judicial, prprocx LJ.

and in reaching it he may lawfully take into consideration its
possible effects on general policy and other people. He need not
confine himself to the merits of the particular case made by the
complainant. Indeed, save in so far as may be necessary to satisfy
himself that there is something in the case to be investigated, he
is not at this stage concerned with the merits of the case at all.
Those will be for the committee of investigation to consider if he
decides to refer the case to them.

The Minister need give no reasons for his refusal to refer a
complaint for consideration by a committee of investigation. One
would expect him as a matter of courtesy to give some reason for
his decision whenever, as in the present case, a bona fide com-
plaint came from a responsible source. But, since he need give
none, he need not give all-—a matter to be borne steadfastly in
mind if his decision is attacked in the High Court for failing to
have regard to some relevant matter. For the High Court would
only discourage such courtesy and so would stultify its own func-
tion as guardian of the rule of law in the administrative field if it
were to treat the reasons given by the Minister for his decision as
if they were the written award of an arbitrator to be meticulously
examined for some mistake or omission which might lend colour
to a suggestion that he had erred in law. Again, since the decision
is administrative, the language used for communicating the
Minister’s reason for it is not lawyer’s jargon but Civil Servicese.
And we must so read it, asking ourselves what would ordinary
laymen, in this case dairy farmers, understand to be the reasons
why their request had been turned down.

And so it is in this spirit that I turn to the reasons which were
given by the Minister in the present case. The grounds upon which
the High Court is justified in interfering by prerogative order or by
declaration in an administrative decision are now well settled. I
do not find it necessary to refer to any other authority than that
of Associated Provincial Picture Houses Ltd. v. Wednesbury
Corporation” which has already been cited by the Master of the

7 [1948] 1 K.B. 223, 228.
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C.A. Rolls. I agree too with the Master of the Rolls that, having regard
1966 to the terms of the Minister’s own affidavit and what had gone
“padfiela  before it, the proper inference is that the Minister was influenced by
Miniter of the considerations referred to in Mr. Kirk’s earlier letter of
A}girsiﬁggge, May 1, 1964, as well as those stated in the formal letters of
and Food March 23 and May 3, 1965. All three letters make it clear
Dirrock Ly, that the Minister was directing his mind to the *suitability ”
-— of the complaint for being dealt with by the procedure of
© reference to a committee of investigation under section 19
of the Act. And this was right—for that was all that he had
to decide at that stage. Unlike the Board of Education in Rex v.

Board of Education® he asked himself the right question.

The reasons which he- gave for regarding the complaint as
unsuitable for this procedure have been subjected to close analysis
both in the Divisional Court and in the argument before us. For
reasons I have stated, I do not think that this is the right approach.
Having regard to the past history of the dispute between the South-
Eastern region and the Marketing Board, all of which was well
known to the Ministry as well as to the complainants, the
complainants would have understood the letters as saying:

“Your complaint raises the whole question of what (if
any) differential prices should be paid by the Milk Marketing
Board to producers in the various regions. This is a question
which the Minister considers should be decided by the board
which is composed for the most part of representatives elected
by the producers in the various regions throughout the
country. It is a question in which he thinks he should not
interfere. If the complaint were referred to a committee of
investigation for consideration and report, it would involve
the risk that the committee might uphold the complaint and
the Minister would be expected to make a statutory Order
overruling the board’s decision. This, for a number of reasons
indicated in Mr. Kirk’s letter of May 1, 1964, he would not
be prepared to do. He therefore thinks it better not to refer
the complaint to a committee of investigation either.”

This seems to me to be a policy decision. Subject to his
accountability to Parliament, it is for him and no one else to
decide to what extent he should exercise his limited powers of
control over the exercise by marketing boards of their powers
under marketing schemes; and it is for him and no one else to
decide whether he will permit a complainant to set in motion the
statutory machinery which may result in a report adverse to the

8 [1910] 2 K.B. 165, C.A.
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board, undermine its authority and put the Minister himself under
pressure to exercise control over a matter which he thinks is best
left to the board.

In his leading judgment in the Divisional Court, the Lord
Chief Justice has dissected the reasons given in the letters into
three. In the reverse order to that in which they are dealt with in
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his judgment, they are: (a) that the question of regional price DlPLo(:l( LJ.

structure raised by the complaint was one to be dealt with by the
marketing board itself; (b) that the complaint raised wide issues
going beyond the immediate concern of the complainants, and (c)
that the Minister himself would not take action on the report of
the committee of investigation if it were adverse to the board.

As regards (a), a stress is laid by the Lord Chief Justice and by
Sachs J. on the fact that the South-Eastern region, whom the
complainants répresent, have only a minority representation on
the board. Like any other region, they can be outvoted upon
matters- where their interests conflict with those of the majority.
That is how “normal democratic machinery ” works.. Whether
it is. good machinery or not, it is one which Parliament has
approved as suitable for the nation as well as for marketing boards.
and, with ‘great respect, I cannot accept that the Minister, by
referring to the operations of the board as being governed by the
normal democratic machinery, was overlooking the fact that the
complainants had only a minority representation on the board and
minorities can be outvoted.

As regards (b), the Divisional. Court have inferred, from the
Minister’s reference to the complaint as raising wide issues which
affect the interests of other regions and the regional price structure
as a whole, that he had misconstrued the Act in that he must
have thought that the Act prohibited the reference to a committee
of investigation of complaints which raised wide issues and affected
other persons, and likewise prohibited him from making statutory
orders about the regional price structure. Again, and with respect,
I can see no good ground for these inferences. It is one thing to
think that you have no power to refer a complaint because it
raises wide issues and affects other persons; it is another thing to
regard that as one reason why it may be impolitic to refer a par-
ticular complaint. It is one thing to think that you have no power
to make statutory orders about regional prices; it is another to
think it impolitic to do so. The former are mistakes of law; the
latter are decisions of policy. The letter of May 1, 1964, makes
it clear that the Minister, as one would expect, knew quite well
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that he had the necessary powers but that as a matter of policy
he did not intend to exercise them in respect of the particular
complaint of the South-Eastern region. And policy is for him, not
for the court. _

It is reason (c) that has given me most pause. The Divisional
Court pointed out that where a complaint is made about an
act or omission of the board, section 19 confers upon the Minister
two discretions, first, a discretion whether or not to refer the com-
plaint to a committee of investigation and, secondly, but only if
the committee report that the act or omission is contrary to the
interests of any persons affected by the scheme and not in the
public interest, a discretion to order the board to take such steps
to rectify the matter as may be specified in the order. As the
letter of May 1, 1964, shows, the Minister, in deciding how to
exercise his first discretion whether to refer the complaint to a
committee of investigation, took into account the fact that he
would be unwilling to exercise his second diséretion by making an
order on the board if the occasion for the exercise of that discre-
tion should arise as a result of the committee’s report. In so
doing the Divisional Court held that he erred in law because:
“ The exercise of the first discretion . . . is . . . wholly independent
of what view the Minister may take if and when he comes to
exercise the second discretion.” This seems to me to be applying
judicial concepts to administrative decisions. Such decisions must
take account of consequences remote as well as immediate, of risks
as well as certainties. The Minister is ccrtamly entitled and, as 1
think, ought, to ask himself: “If I refer this complaint to a com-
mittee of investigation, what may that lead to?” One possibility
is that it will lead to a report upholding the complaint and critical
of the board’s action in a sphere in which the Minister thinks it
should be left to make its'own decisions with which he should not
interfere. And if he does not intend in any event to interfere, that
is, to exercise his second discretion by making an order on the
board, this is, in my view, a reléevant consideration for him to take
into account when deciding whether or not to refer the complamt
to a committee of investigation at all.

What has given me most concern is the phrase in the letter of
May 1, 1964: *“ ... if a complaint were so referred and the commit-
tee were to uphold it, he [the Minister] in turn would be expected
to make a statutory order to give effect to the committee’s recom-
mendations.” If this really meant expected by Parliament, I think
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it would disclose a basic mistake of constitutional law, for it C. A
would avow an attempt to elude Parliamentary control of policy. 1966
But the phrase does not identify the contemplated holders of the Pad‘field
expectations. It may have been intended to refer to the complain-  Minister of
ants, the opposition in Parliament or the press, and it would not A%ﬁ%‘;%ge'
be right to put the worst construction on it. and Food
It follows that I do not think that any of the reasons which Drerock L.J.
have been advanced would justify this court in ordering the

Minister to reconsider the complaint. It has not, in my view, been

shown either that he did not exercise his discretion, or that in doing

so he misconstrued his powers or duties under the Act, or that he

took into his consideration any irrelevant matters or omitted to

consider any relevant matters. It seems to me that the unexpressed

major premise of the Divisional Court’s judgment is that the Act

confers upon persons affected by a marketing.scheme a right to

have any bona fide complaint as to the operation of the scheme
considered by a committee of investigation. But this the Act does

not do. The only right is to have referred to the' committee such
complaints as the Minister in his discretion thinks should be so

referred. He did not think that this one should, and, since it has

not been shown that in so thinking he erred in law, there is an end

of the matter.

For my part I would allow this appeal.

RusseLr L.J. I had prepared in outline a judgment arriving
at the same conclusion as that of Diplock L.J. and for the same
reasons. Ordinarily, since we differ from the Master of the Rolls
and the Divisional Court, I would deliver a separate judgment;
but I do not think I would express my opinions on this case better
or more cogently than has Diplock L.J., and therefore content
myself with agreeing that the appeal should be allowed.

Appeal allowed with costs in the
Court of Appeal and in the
Divisional Court.

Leave to appeal.

Solicitors: Solicitor, Ministry of Agriculture, Fisheries and
Food; Ellis & Fairbairn; Biddle, Thorne, Welsford & Barnes.
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H. L. (E) The applicants appealed.
1968 The hearing of the appeal before the Appellate Committee
padfield  proceeded on July 18, 19 and 20, 1967. On the last day it was
Minisier of 2djourned to a date to be fixed to enable the appellants to raise
Alg:g;t;lrtige. in addition to the questions set out in their printed case the follow-
and Food ing question for decision in this appeal:

“ Whether on the true construction of section 19 of the Agri-
cultural Marketing Act, 1958, the first respondent [the
Minister] was under a duty to refer the appellants’ complaint
dated January 4, 1965, to the committee of investigation
appointed by the Minister under that section.”

Supplemental cases were filed on behalf of the appellants and
the respondent Minister and the hearing of the appeal proceeded
on December 18, 19 and 20, 1967.

T. M. Eastham Q.C. and Alistair Dawson for the appellants.
Three questions arise here: (1) Was the Minister bound to refer
the complaint to the committee of investigation under section 19 (3)
of the Agricultural Marketing Act, 19587 (2) Can the court
intervene to control the exercise by the Minister of the power
conferred on him by the statute? (3) Should the court intervene
in the present case?

The appellants say here that the acts or omissions of the board
were contrary to the interests of persons affected by the Milk
Marketing Scheme within section 19 (6) of the Act.

The words ““ if the Minister in any case so directs ” in section
19 (3) () in relation to the reference of a complaint to the com-
mittee of investigation are admittedly permissive only and, if
section 19 is to be construed as imposing a duty on the Minister,
that duty must be derived aliunde. In some cases a duty exists
to exercise a power, as distinguished from a complete discretion.
Here a duty can be spelt out of the Act. '

In Julius v. Bishop of Oxford* Lord Selborne said in relation
to the words “ it shall be lawful ” that their meaning is the same
whether or not there is a duty to use the power and that they
never in themselves confer an obligation. Lord Cairns L.C.? laid
down the tests to determine whether discretionary words imposed
such a duty, so that the enabling words are compulsory: (1) The
power has to be deposited with a public officer, (2) to be used for
the benefit of persons (3) who are specifically pointed out and

1 (1880) 5 App.Cas. 214, 235, 2 Ibid. 225.
HL.E).
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(4) with regard to whom a definition is given of the circumstances
in which its exercise can be called for.

In the present case the Minister is a public officer, on whom a
duty of supervision has been placed. The power is not conferred
for his own benefit. The persons pointed out are the persons
affected by the Scheme. The power is to be exercised when a
complaint is made which could not be considered by a consumers’
committee (see section 19 (3) (b)). The present case fulfils all
these conditions and a duty is imposed on the Minister to refer
such a complaint. See also in the Julius case ® Lord Cairns, Lord
Penzance and Lord Selborne. Reliance is placed (1) on the com-
pulsory nature of the Scheme; (2) that section 19 is designed for
the redress of grievances and (3) that it is the sole means of
obtaining redress: see what Lord Denning M.R. said in the Court
of Appealt It is plain from section 30 that the Minister has
considerable responsibilities under the Act. There is a duty on
the Minister to refer every genuine and substantial complaint,
(i.e., one which is not trivial, frivolous or repetitive). The appel-
lants have a right to have it referred.

In the case of Julius® only some words of Lord Blackburn
create some difficulty, but the cases on which he was relying show
that he was using the word “right” in an unusual way, e.g.
Alderman Backwell’s Case.®* The right in the present case is that
of a private individual whose rights are affected.-

Rex v. Steward of Havering Atte Bower " is slightly analogous
to the present case. The only two fairly recent cases are Rex V.
Mitchell ® and In re Shuter.’

Section 20 of the Act is wholly different from section 19, which
envisages a complaint by someone whose rights are being adversely
affected by the Scheme. He must go before the committee of
investigation to establish that he is so affected and that it is not in
the public interest that the Scheme should continue in its present
form. The only provision in the Act under which the appellants
can have their complaints investigated is section 19. Under section
20 they have no right at all to make the Minister move. In the
circumstances the Minister cannot say that he will not consider the
merits or allow anyone else to do so. Mandamus should issue.

35 App Cas. 214, 222-223, 227, 8 [1913] 1 K.B. 561, 567-568; 29
229-230, 235. T.LR. 157, D.C.

4 Ante, p. 1006a. 5 [1960] 1 K.B. 142; [1959] 3

55 App.Cas. 214, 241, 244, W.LR. 652; [1959] 3 Ali ER. 481,

¢ (1683) 1 Vern. 152. D.C.

7 (1822) 5 B. & Ald. 691.
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H.L.(E) If the House of Lords holds that this is not a case of a discre-
1968 tion coupled with a duty, the question arises in what circumstances
" padfield  can the court intervene to control the exercise of a pure discretion.
Minisier of  Roeliance is placed on what Lord Denning M.R. said in the Court
A%g%xélrtlge of Appeal'’; see also Diplock L.J.** The court can intervene if
and Food the Minister has been influenced by extraneous considerations or
- has failed to take into account considerations which should have
influenced him. On this question there is no real difference between

the parties.

As to the third question, the Minister has misdirected himself
as to the true construction of section 19, which must include
complaints made by producers. On the documents it is clear that
the Minister took into account irrelevant considerations. In the
circumstances there is no hope of the complaint being dealt with
by the board under the normal democratic procedure, which here
produced a situation not only unfair to the appellants but contrary
to the public interest.

The Minister failed to exercise his discretion accordmg to law
because his refusal to refer the complaint was caused or influenced
by -his having misdirected himself in law and taken into account
erroneous and irrelevant considerations.

Paragraph 3 of the letter of May 1, 1964, sets out irrelevant
matters to which, it is said, thé Minister would address his mind.
In the letter of March 23, 1965, an objection to referring the com-
plaint is said to be that it “raises wide issues.” That is not a
proper consideration. It is also stated that the issue is of a kind
* which properly falls to be resolved through the arrangements . . .
within the framework of the Scheme itself.” But this approach
ignores the Minister’s powers under section 19 (6) (c) and section
20 (2).

Alistair Dawson following. In references to “the public
interest >’ there is a difference of phrasing between section 19 (6)
and section 20 (2). In the latter case what must be considered is
whether the matter is harmful to the public interest; in the former
case what is being considered is something which is not actively
required by the public interest. As to ‘“ public benefit,” see In re
Coats’ Trusts,** affirmed in the House of Lords (Gilmour v.
Coats '*). The difference indicates that the complainant will
succeed if he shows that his interests are detrimentally affected.

10 Ante, p. 1007a. 13 11949] A.C. 426; 65 T.L.R. 234;
11 Ante, p. 1011G. [1949] 1 All E.R. 848, H.L.(E.).
12 [1948] Ch. 340, 344-345; 64

'EIAR 193; [1948] 1 All ER. 221,
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The Milk Marketing Board are always parties to such pro-
ceedings as this. If a general direction were given to them they
would be able to work out the proper payments on the new
principles.

Section 30 of the Act gives the Minister a general power of
supervision. He cannot say that in respect of one class of opera-
tions he will not interfere with the board on pricing, no matter how
unjust the situation may be. That would deprive producers of the
protection which the Act gives them.

Sir Dingle Foot Q.C. and Peter Langdon-Davies for the respon-
dents. The first question is whether on the true construction of
section 19 the Minister was under a duty to refer this complaint to
a committee of investigation.

The submissions for the appellants represent a complete mis-
conception of the Minister’s duties in relation to the board.

The statutory regulation of agricultural marketing starts with
the Agricultural Marketing Acts, 1931 and 1933. These Acts-give
a considerable degree of self government to the producers who
elect the marketing boards. The boards are given extensive powers
to regulate sales and determine prices to farmers and even to impose
penalties. The Minister has very limited powers of intervention:-
see section 1 (1) of the Act of 1958. ‘The first move must come
from the producers themselves; see also section 2 (2); (3) and (7),

section 4, section 6 and section 8 (1) (4), which gww an aggrieved

producer the remedy of arbitration.

It is common ground that arbitration would not have been
appropriate in the present case. Even under section 20 of the Act,
where the Minister is given certain powers of intervention, those
powers are limited (see subsection (2) ). It is only when one goes
back to section 19, where there has been a reference to a com-
mittee of investigation, that the Minister himself is the final judge
of what is in the public interest. Under section 19 he cannot act
to give directions to the board until the committee has reported.
Under that section also his powers are very limited; see also
section 24. Section 30 does not give the Minister a power of
general supervision; he is under no form of parliamentary account-
ability for the actions of the board; see also sections 34 and 36.

The Milk Marketing Board is an elected body given very wide
powers and, among other things, it is clearly intended by Parlia-
ment that it should determine the price of milk and how it is to be
sold. All decisions must be taken by the board itself. Only
residual powers are left to the Minister, who cannot take any
action of his own motion. This falls far short of any general
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H.L.(E) power of supervision. He is only given certain limited powers of

1968 intervention and has no general responsibility to Parliament for the

" padfiela  decisions of the board. Decisions as to price differentials and the
Miniver of like should be decisions of the board. The Minister must not try
Agriculture, to supersede the board, because he would then be defeating the
Fisheries . . .
and Food intentions of Parliament.

— There is no duty on the Minister to order a hearing by the
committee of investigation. His only duty is to consider a com-
plaint fairly, and with regard to every complaint he has an
unfettered discretion whether or not to refer it to the committee.
In the Julius case * there is no contradiction between the speeches
of Lord Cairns L.C. and Lord Blackburn.

Here the Minister is given certain functions as the guardian of
the public interest. The Act is designed to safeguard consumers,
dairymen and distributors, who have no vote on the board and it
is to that that the Minister must direct his mind. But no one in
the class of persons affected by the Act is given by section 19 (2)
any enforceable right under section 19 (3). That is not the effect
of section 19 (6), the wording of which is different.

In all the cases cited in the Julius case '* there was som_ething
in the nature of a legal right. In the present case one is dealing,
not with persons with specific legal rights, but with something much
wider. Every member of the public is affected by a marketing
scheme and has an interest in its operation, and so have the distri-
butors, but it cannot be maintained that everyone with a grievance
is entitled to have it investigated.

The Minister does not occupy a position analogous to that of
a judge. His function is entirely different. He is there in the last
resort to consider questions of public interest, not the grievances of
particular individuals. He has a duty to apply his mind to the
complaint which is made and to decide whether or not it should
go to the committee of investigation. He could not disregard a
complaint and throw it unread into the waste paper basket nor
make a decision never to send any cases to the committee on the
ground that the investigation of complaints would have a disruptive
effect on the Scheme and on balance cause more trouble than it
was worth. But, on the other hand, he is not bound to exercise
his discretion in favour of a complainant and order an investigation.

The appellants are seeking to read into the Act words which are
not there. The legislature has given the Minister a completely
unfettered discretion. He must apply his mind to the particular

15 App.Cas 214, 222, 243-244, T 5 App.Cas. 214,
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grievance, to which he must have regard at all stages. Admittedly
‘he has a discretion to refuse to refer unsubstantial complaints and
he must also have an unfettered discretion to refuse to refer a
substantial complaint if the public interest is involved. He can
refuse to act on a complaint without giving any reasons and in
such a case the complainant would have no remedy and his decision
cannot be questioned. Accordingly the reasons which he has given
in the present case should not be examined too closely.

The Minister has two decisions to make: (1) whether to refer
a complaint to the committee of investigation and (2) if he does so,
whether to give effect to its report.

On the first question he may say that he does not think there
is a suitable case for investigation because the complaint strikes
at the very root of the Scheme. He must consider at all stages
what it is in the national interest for him to do.

The Julius case'® was referred to in In re Baker,'* Rex V.
Mitchell,*™ Sheffield Corporation v. Luxford*® and de Keyser V.
British Railway Traffic & Electric Co. Ltd.** From these it appears
that unless the duty is coupled with a legal right its exercise is
discretionary. The appellants can derive no help from the Julius
case,?® which is entirely in favour of the respondents.

As to the question whether the court can intervene to control
the exercise by the Minister of the discretion conferred on him by
statute, it is salutary that, when Ministers have misconceived their
powers, they should be subject to judicial correction. But it is
equally important that the courts should not substitute theif own
views for those of the Minister or trespass on the field of policy.
The authorities show how far the courts have gone in this form of
judicial control: see Halsbury’s Laws of England, 3rd ed., Vol. 11
(1955), pp. 103-104, para. 192; Reg. v. St. Pancras Vestry *'; Rex
v. Board of Education®*; Rex v. Port of London Authority*®
and Associated Provmczal Picture Houses Ltd. v. Wednesbury
Corporation.**

The authorities amount to this: (1) Where there is, as here, an
unfettered discretion, the only right of the applicant is to have his
application considered. (2) The courts will only intervene if the

15 5 App.Cas. 21 (1890) 24QBD 371, 375, 377;
1¢ (1890) 44 ChD 262, 273 6 6TL 175, CA
T.L.R. 273, CA. - [1910] 2 K.B. 165, 174, 175,
17 [1913] 1 K.B. 561, 566, 569. 178 180; 26 TLR, 422, C.A
18 [1929] 2 K.B. 180, 183; 45 23 [1919] 1 KB. 176, 183, 184,
T.L.R. 491, D.C. 186-187; 35 T.L.R. 143, C.A.
19 [1936] 1 KB. 224, 229; 52 24 11948] 1 K.B, 223, 228, 229;
T.L.R. 73, D.C. 63 T.L.R. 623; [1947] 2 All ER.
20 5 App.Cas. 214. 680, C.A.
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Minister or the authority is acting unlawfully. (3) The Minister or
the authority acts unlawfully if he or it refuses to consider the
application. There may be (a) an outright refusal or (b) a mis-
direction on a point of law, or (c) an irrelevant or extraneous
consideration taken into account.

When the courts are considering the exercise of an administra-
tive discretion they will be reluctant to hold that the Minister or
the authority has considered something wholly outside the ambit of
that discretion.

As to the question whether the court should intervene in the
present case, the court cannot proceed on the view that the reasons
of the Minister are contained in the letter of May 1, 1964, It is
the letters of March 23, 1965, and May 3, 1965, which show his
reasons. These express his final refusal to refer the complaint.
These are the authoritative documents, and one should not attach
too much weight to the earlier letter.

It cannot be maintained that the Minister has exercised his
discretion on a wrong view of the law or taken into account any
irrelevant or extraneous considerations.

At the end of the day one is entitled to say that this was a case
to be dealt with by the board and not by the committee of
investigation. '

Peter Langdon-Davies following. On the facts it is not™ true
that the other regions were benefiting to the detriment of the South-
Eastern region, the producers in which are not an oppressed
minority. The interests of the different regions may vary. Though
some may have a vested interest in favour of the present prices,
others are neutral. It cannot be maintained that every hand is
against the South-Eastern region.

The question whether the present case fulfils the test laid down
in the Julius case ** is purely one of construction. In some parts
of the Act the mandatory word ‘‘ shall” is used, e.g., in sections
2 (3), 19 (2) and 20 (3), but in section 19 (3) the expression *if
the Minister in any case so directs > confers an unfettered discre-
tion. When a power is given by mere empowering words, it would
be strange if it was one which there was no obligation to exercise:
see In re Neath & Brecon Railway Co.?* In this Act the legis-
lature used the word ““ shall > when it thought good and proper to
do so and there is no reason to think that when it did not do so
that was not deliberate too. The Minister’s only duty under this

25 5 App.Cas. 214. Cer (1874) 9 Ch.App. 263, 264,
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section is to consider whether the complaint is suitable for investi-
gation by the committee and in that his discretion is unfettered.

The court can only interfere if the Minister acted unlawfully:
see the case of Associated Provincial Pictiure Houses®' The
Minister is subject to two controls, (1).Parliament and (2) the
courts, whose function is only to keep him within the law and to
see that he goes no further. If he wrongly refused to refer a case,
he could be brought to book by Parliament. The court may think
he is wrong, stubborn or acting unfairly, but it should not interfere
unless he is acting unlawfully. It is not always easy to draw the
line. It is agreed that Lord Denning M.R. was right when he said
in the court below ** that the Minister must not brush aside the
machinery provided for remedying grievances. He must not refuse
without good reason to have a complaint investigated but he is the
judge of the question whether or not to refer a complaint and in
so deciding he is subject to the control of Parliament. Lord
Denning M.R.?® was introducing a new concept into the law in
requiring that the Minister must give a good reason for refusing to
exercise his discretionary power, thereby making the court the
judge. The Minister is under no duty to explain why he exercises
his discretion. This whole passage of Lord Denning’s judgment
proceeds from a misconception of the relative control functions of
the court and of Parliament. The majority judgment * sets out
the law as it is.

If a court decides to interfere with the exercise of a discre-
tionary power it will have to make an order. When it is so
interfering the normal form of order is a direction * to determine
the matter according to law * and it is always made clear what the
error of law is: see the St. Pancras case,*® Rex v. Board of
Education ** and Rex v. London County Council 3?

The Minister should not be required to disregard the suitability
of the complaint for investigation by the committee because that
is really a matter for him. The Minister is entitled to have a
policy and to make it known and to consider any application to
him in the light of that policy (see Rex v. London County
Council **) though he would not be allowed to have a policy that
in no case would he exercise his power: see also Rex v. Torquay

27 [1948] 1 K.B. 223, 234, 31 11910] 2 K.B. 165.
28 Ante, p. 1006F. 32 11918] 1 K.B. 68; 34 TL.R. 21,
2% Tbid. 10066. D.C. ' g

30 24 Q.B.D. 371, 380.
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H. L. B) Licensing Justices.®* If licensing justices are entitled to have a
1968 policy so, a fortiori, is the Minister.

Padfield Eastham Q.C. in reply. By their notice of motion the present
Minister of appellants asked for a Julius *¢ order or alternatively for an order
Aggggll}l‘;;" in the terms which the court subsequently made. If they are
and Food  successful in the House of Lords, they are content with an order

_" that the Minister should consider the complaint * according to
law.”

It is common ground that the cases since Julius ** do not help
much in the solution of the first question. On its true analysis that
case points to the first question here being answered in the appel-
lants’ favour: see Lord Cairns L.C.** and Lord Penzance.*®

If the report of the consumers’ committee is against a com-
plainant, section 19 (3) enables the Minister to cut the matter short.
But if the report is in favour of the complainant, the subsection
gives him the right to go before the investigating committee. In
the case of a * busybody ” frivolous complaint the Minister has a
discretion not to send it to the investigating committee. What is
conferred on him is a discretion coupled with a duty. But, even
if it be held that subsection (3) confers on him an unfettered
discretion so far as consumers are concerned, it does not follow
that that is so in the case of persons affected by the Scheme.

The respondents relied on the provision for arbitration in
section 8 (1) (b) of the Act, but that is not an appropriate remedy
or an alternative to a reference to the committee of investigation.

The Minister is a watchdog to ensure that the board shall act
in the public interest, whereas here he is trying to pursue a policy
of refusing to control the board at all on the ground that it should
be self-governing. But that is not a policy which he is entitled to
follow in deciding whether or not to refer a complaint to the
investigating committee. The board’s action in fixing prices as
they have is injurious to the South-Eastern farmers, who are
persons affected, and is contrary to the public interest.

It is the wrong approach to treat the Act as if it were designed
for the protection of dairymen and distributors who have no vote
on the board and so does not visualise the settlement of disputes
between the board and a body of producers. Although distributors
have no vote on the board, they are not without protection: see
paragraph 66 of the Milk Marketing Scheme, 1933, as amended.

33 119511 2 K.B. 784; [1951] 2 34 5 App.Cas. 214.
T.L.R. 652; [1951] 2 All ER. 656, 35 fbid. 225. :
D.C. 36 Ibid. 229-230.
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The proper test is that of Lord Blackburn in the Julius case *’
and reliance is placed on Rex v, Mitchell*® where the word
““may > in the Act under consideration was held to be an enabling
word and that the court of summary jurisdiction was bound to give
effect to the right of the accused.

Under section 19 (2) (b) of the Act consumers have a legal
right to have their complaints heard by a consumers’ committee.
Under section 19 (3) the Minister has power to refer to a com-
mittee of investigation any report by a consumers’ committee and
any complaint as to the operation of any scheme. That is a power
clearly within the decision in Rex v. Mitchell*®* Unless there is a
reference to the committee of investigation the consumers’ rights
under section 19 (2) (b) are wholly ineffectual. There is a duty on
the Minister to exercise his power. If that be so in relation to
consumers, it is so in relation to persons affected by the Scheme.

As to the question whether the court can intervene to control
the exercise by the Minister of the powers conferred on him, it is
accepted that the court can only interfere if the Minister acts
unlawfully. But the qualifications put on that by the respondents
are irrelevant. :

As to the third question, in order to see what was in the
Minister’s mind, the court can look at the letter of May 1, 1964.
In paragraph 3 of his affirmation dated January 19, 1966, the
Minister referred to that letter as a paper which he had read. The
proper inference is that he was influenced by the considerations
set out in the letter: see what was said in the Court of Appeal.s®

Paragraph 3 of the letter is a plain misdirection, saying in effect
that, if the Minister referred the complaint, he might be placed in
an embarrassing situation. In paragraph 4 reason (a) is erroneous
in law in its statement of the Minister’s duty; reason (b) wrong-
fully asserts a policy not to take action under section 19 on the
ground that the self-government of the industry is paramount, and
reason () is erroneous, since the Minister can fix the differential,
and under sections 19 and 20 the Minister has a responsibility for
the matters which affect the interests of the appellants.

As to the letters of March 23 and May 3, 1965, altering prices
is not an overriding of the Scheme but only an adjustment.

If the appellants are successful in this appeal, a special pro-
vision as to costs may have to be made in respect of the Supple-
mental Cases filed in this appeal. Perhaps a day may have been
added to the hearing. '

37 § App.Cas, 214, 241. 39 Ante, pp. 1009¢c-p, 1012a.
38 [1913] 1 K.B. 561.
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H. L. (B) . Sir Dingle Foot Q.C. If the appellants succeed on either of
1968 the grounds they have relied on, there should be a special order
Padfield  as to costs. It is for the House to decide how much the hearing
Miqi;’ge, of has been lengthened. In any event, the appellants should pay the
Agriculture,  costs of the Supplemental Cases. The respondents should be given

Fisheri . . .
and Food  two-thirds of the costs of the adjourned hearing.

Their Lordships took time for consideration.

Feb. 14, 1968. Lorp REID. My Lords, since 1933 there has
been in operation a Milk Marketing Scheme for England and
Wales made under statutory provisions now contained in the con-
solidating Agricultural Marketing Act, 1958. Under that scheme
producers are bound to sell their milk to the Milk Marketing Board
and that board periodically fixes the prices to be paid to the pro-
ducers. England and Wales is divided into eleven regions. In each
region producers receive the same price but there is a different price
for each region. One reason for this is that the cost to the board of
transporting milk from the producers’ farms to centres of con-
sumption is considerably greater for some regions than for others.
The lowest price is paid to producers in the Far-Western Region
and the highest is paid to producers in the South-Eastern Region:
prices paid in the other nine regions vary but fall between these
two extremes. The present differentials between the regions were
fixed many years ago when costs of transport were much lower.
For the last ten years or so South-Eastern producers have been
urging the board to increase these differentials but without success.
It appears that the present differential between the South-East and
the Far-West is 1-19 pence per gallon: South-Eastern producers
contend that the figure should be in the region of 3} pence per
gallon. As the total sum available to the board to pay for the
milk they buy in all the regions is fixed each year, giving effect
to the contention of the South-Eastern producers would mean
that they and perhaps the producers in some other regions would
get higher prices, but producers in the Far-West and several other
regions would get less. :

This matter has been considered by two independent commit-
teés and their recommendations would, at least to some extent,
favour . the contention of the South-Eastern producers. I only
mention this fact because it shows that their contention cannot
be dismissed as wholly unreasonable or inconsistent with the
general scheme. :
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The Milk Marketing Board is composed of twelve members
from the regions, three elected by all producers in the country
and three appointed by the Minister. The board, of course, acts
by a majority of its members. It is said that members each have
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in mind, quite properly, the interests of their constituents, that the Agriculture,

adoption of the proposals of the South-Eastern producers would
be against the financial interests of the constituents of most of the
members, and that the experience of the last ten years shows that
the South-Eastern producers cannot hope to get a majority on the
board for their proposals.

The Act of 1958 provides two methods by which persons
aggrieved by the board’s actions can seek a remedy. The first is
arbitration. The South-Eastern producers attempted to invoke that
remedy but it is now common ground that arbitration would be
inappropriate. To give effect to their contention would require a
readjustment of the price structure all over the country and this
could not be achieved by arbitration.

The other possible remedy is that provided by section 19 of
the Act of 1958 which is in these terms:

“() The Minister shall appoint two committees (here-
after in this Act referred to as a ‘ consumers’ committee * and
a ‘ committee of investigation °) for Great Britain, for England
and Wales and for Scotland respectively. (2) A consumers’
committee shall—(a) consist of a chairman and of not less
than six other members, who shall be such persons as appear
to the Minister, after consultation as to one member with
the Co-operative Union, to represent the interests of the con-
sumers of all the products the marketing of which is for the
time being regulated by schemes approved by the Minister;
and (b) be charged with the duty of considering and reporting
to the Minister on—(i) the effect of any scheme approved by
the Minister, which is for the time being in force, on con-
sumers of the regulated product; and (i) any complaints
made to the committee as to the effect of any such scheme
on consumers of the regulated product. (3) A committee of
investigation shall—(a) consist of a chairman and either four
or five other members; and (b) be charged with the duty, if
the Minister in any case so directs, of considering, and
reporting to the Minister on, any report made by a con-
sumers’ committee and any complaint made to the Minister as
to the operation of any scheme which, in the opinion of
the Minister, could not be considered by a consumers’ com-
mittee under the last foregoing subsection. (4) On receiving
the report of a committee of investigation under this section
the Minister shall forthwith publish the conclusions of the
committee in such manner as he thinks fit. (5) For the purpose
of enabling any committee appointed under this section to

Fisheries
and Food
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1028

H.L.(E)
1968

Padﬁéld

Mmlster of
Agriculture,
Fisheries
and Food

LoORD ReID

HOUSE OF LORDS [1968]

consider any matter which it is their duty under this section to
consider, the board administering the scheme to which the
matter relates shall furnish the committee with such accounts
and other information relating to the affairs of the board as
the committee may reasonably require, and shall be entitled
to make representations to the committee with respect to the
matter in such manner as may be prescribed by regulations
made by the Minister under this Part of this Act with respect
to the procedure of the committee. (6) If a committee of
investigation report to the Minister that any provision of a
scheme or any act or omission of a board administering a
scheme is contrary to the interests of consumers of the regu-
lated product, or is contrary to the interests of any persons
affected by the scheme and is not in the public interest, the
Minister, if he thinks fit so to do after considering the report—
(a) may by order make such amendments in the scheme as he
considers necessary or expedient for the purpose of rectifying
the matter; (b) may by order revoke the scheme; (c) in the
event of the matter being one which it is within the power of
the board to rectify, may by order direct the board to take
such steps to rectify the matter as may be specified in the
order, and thereupon it shall be the duty of the board
forthwith to comply with the order. Before taking any action
under this subsection the Minister shall give the board notice
of the action which he proposes to take and shall consider

_any representations made by the board within fourteen days
after the date of the notice. . . . (8) Any order made under
paragraph (a) of subsection (6) of this section, under para-
graph (c) of that subsection or under the last foregoing. sub-
section shall be subject to annulment in pursuance. of a
resolution of either House of Parliament, and any order made
under paragraph (b) of the said subsection (6) shall not take
effect unless it has been approved by a resolution of each
House of Parliament.”

With a view to getting the Minister to take action under this
section the present appellants, who are office bearers of the South-
Eastern regional committee of the board, approached the Minister
and met officials of the Ministry on April 30, 1964. The outcome
of that meeting was unsatisfactory to them and on January 4, 1965,
their solicitors wrote to the Minister making a formal complaint
and asking that the complaint be referred to the committee of
investigation. The nature of the complaint was stated thus:

“4. These acts and/or omissions of the board (a4) are
contrary to the proper and reasonable interests of producers
in the South-Eastern region and of other producers near large

- liquid markets, all of whom are persons affected by the

scheme, and (b) are not in the public interest.
“6. As to (@) in para. 4 above
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“It is contrary to the reasonable and proper interests of
the producers referred to in para. 4 above that (in addition
to the other contributions they properly make under the
scheme) they should make a contribution to the marketing
costs of reaching the liquid markets from the more distant
parts of the country which are properly attributable to
producers in those more distant parts and which should be
borne by such producers.

“17. Asto (b) in para. 4 above

“(1) the cross-subsidy set out above has caused or con-
tributed to and will cause or contribute to an unreasonable
alteration in the balance of production, reducing growth in
the nearer areas and increasing it in the more distant. This
has tended and will tend to increase the total marketing costs
to the public detriment. (ii) it is not in the public interest to
continue a system of pricing which unduly favours one set of
producers as against others.”

To this letter the Minister’s private secretary replied on
March 23, 1965: [His Lordship read the letter and continued]:

And in reply to a further letter an official of the Minister replied
on May 3, 1965: [His Lordship read the letter and continued]:

Thereafter the appellants applied to the court for an order of
mandamus commanding the Minister to refer this complaint to
the committee of investigation.

On February 3, 1966, a Divisional Court (Lord Parker C.J.,
and Sachs and Nield JJ.) made an order against the Minister but
on July 27, 1966 this order was set aside by the Court of Appeal
by a majority (Diplock and Russell L.JJ., Lord Denning M.R.
dissenting). ‘

The question at issue in this appeal is the nature and exten
of the Minister’s duty under section 19 (3) (b) of the Act of 1958
in deciding whether to refer to the committee of investigation,
a complaint as to the operation of any scheme made by persons
adversely affected by the scheme. The respondent contends that
his only duty is to consider a complaint fairly and that he is given
an unfettered discretion with regard to every complaint either to.
refer it or not to refer it to the committee as he may think fit. The
appellants contend that it is his duty to .refer every genuine and
substantial complaint, or alternatively that his discretion is not
unfettered and that in this case he failed to exercise his discretion
according to law because his refusal was caused or influenced by
his having misdirected himself in law or by his having taken into
account extraneous or irrelevant «considerations. . '

In my view, the appellants’ first contention goes too far. There
are a number of réasons which would justify the Minister in'
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H.L.(E) refusing to refer a complaint. For example, he might consider it
1968 more suitable for arbitration, or he might consider that in an
—;;d—g-er earlier case the committee of investigation had already rejected a
Minister of  Substantially similar complaint, or he might think the complaint
Agriculture, to be frivolous or vexatious. So he must have at least some
" Fisheries . . . ..
and Food measure of discretion. But is it unfettered?
Lo,;;—{gm It is implicit in the argument for the Minister that there are
— only two possible interpretations of this provision—either he must
refer every complaint or he has an unfettered discretion to refuse
to refer in any case. I do not think that is right. Parliament must
have conferred the discretion with the intention that it should be
used to promote the policy and objects of the Act; the policy and
objects of the Act must be determined by construing the Act as
a whole and construction is always a matter of law for the court.
In a matter of this kind it is not possible to draw a hard and fast
line, but if the Minister, by reason of his having misconstrued the
Act or for any other reason, so uses his discretion as to thwart
or run counter to the policy and objects of the Act, then our law
would be very defective if persons aggrieved were not entitled to
the protection of the court. So it is necessary first to construe the
Act.
~ When these provisions were first enacted in 1931 it was
unusual for Parliament to compel people to sell their commodities
in a way to which they objected and it was easily foreseeable that
any such scheme would cause loss to some producers. Moreover,
if the operation of the scheme was put in the hands of the majority
of the producers, it was obvious that they might use their power
to the detriment of consumers, distributors or a minority of the
producers. So it is not surprising that Parliament enacted
safeguards.
- The approval of Parliament shows that this scheme was
thought to be in the public interest, and in so far as it necessarily
involved detriment to some persons, it must have been thought to
be in the public interest that they should suffer it. But in sections
19 and 20 Parliament drew a line. They provide machinery for
investigating and determining whether the scheme is operating or
the board is acting in a manner contrary to the public interest.
 The effect of these sections is that if, but only if, the Minister
and.the committee of investigation concur in the view that some-
thing is being done contrary tg the public interest the Minister
can step in. Section 20 enables the Minister to take the initiative.
Section 19 deals with complaints by individuals who are aggrieved.
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I need not deal with the provisions which apply to consumers.
We are concerned with other persons who may be distributors or
producers. If the Minister directs that a complaint by any of them
shall be referred to the committee of investigation, that committee
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will make a report which must be published. If they report that Ais;ﬂgulmrc

any provision of this scheme or any act or omission of the board
is contrary to the interests of the complainers and is not in the
public interest, then the Minister is empowered to take action, but
not otherwise. He may disagree with the view of the committee
as to public interest, and, if he thinks that there are other public
interests which outweigh the public interest that justice should
be done to the complainers, he would be not only entitled but
bound to refuse to take action. Whether he takes action or not,
he may be criticised and held accountable in Parliament but the
court cannot interfere.

I must now examine the Minister’s reasons for refusing to refer
the appellants’ complaint to the committee. I have already set
out the letters of March 23 and May 3, 1965. I think it is right
also to refer to a letter sent from the Ministry on May 1, 1964,
because in his affidavit the Minister says he has read this letter
and there is no indication that he disagrees with any part of it.
It is as follows: [His Lordship read the letter and continued]:

The first reason which the Minister gave in his letter of
March 23, 1965, was that this complaint was unsuitable for inves-
tigation because it raised wide issues. Here it appears to me that

the Minister has clearly misdirected himself. Section 19 (6) contem-

plates the raising of issues so wide that it may be necessary for
the Minister to amend a scheme or even to revoke it. Narrower
issues may be suitable for arbitration but section 19 affords the
only method of investigating wide issues. In my view it is plainly
the intention of the Act that even the widest issues should be
investigated if the complaint is genuine and substantial,. as this
complaint certainly is.

Then it is said that this issue should be “resolved through the-

arrangements available to producers and the board within the
framework of the scheme itself.” This re-states in a condensed
form the reasons given in paragraph 4 of the letter of May 1, 1964,
where it is said ““the Minister owes no duty to producers in any

particular region,” and reference is made to the “status of the

Milk Marketing Scheme as an instrument for the self-government
of the industry,” and to the Minister * assuming an inappropriate

degree of responsibility.”” But, as I'have already pointed out, the.
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Act imposes on the Minister a responsibility whenever there is
a relevant and substantial complaint that the board are acting in
a manner inconsistent with the public interest, and that has been

‘relevantly alleged in this case. I can find nothing in the Act to

limit this responsibility or to justify the statement that the Minis-
ter owes no duty to producers in a particular region. The Min-
ister is, I think, correct in saying that the board is an instrument
for the self-government of the industry. So long as it does not
act contrary to the public interest the Minister cannot interfere.
But if it does act contrary to what both the committee of investiga-
tion and the Minister hold to be the public interest the Minister
has a duty to act. And if a complaint relevantly alleges that the
board has so acted, as this complaint does, then it appears to me
that the Act does impose a duty on the Minister to have it investi-
gated. If he does not do that he is rendering nugatory a safeguard
provided by the Act and depriving complainers of a remedy which
I am satisfied that Parliament intended them to have.

Paragraph 3 of the letter of May 1, 1964, refers to the possibi-
lity that, if the complaint were referred and the committee were
to uphold it, the Minister “ would be expected to make a statutory
Order to give effect to the committee’s recommendations.” If this
means that he is entitled to refuse to refer a complaint because, if
he did so, he might later find himself in an embarrassing situation,
that would plainly be a bad reason. I can see an argument to the
effect that if, on receipt of a complaint, the Minister can satisfy
himself from information in his possession as to the merits of the
complaint, and he then chooses to say that, whatever the commit-
tee might recommend, he would hold it to be contrary to the
public interest to take any action, it would be a waste of time and
money to refer the complaint to the committee. I do not intend
to express any opinion about that because that is not this case.
In the first place it appears that the Minister has come to no
decision as to the merits of the appellants’ case and, secondly, the
Minister has carefully avoided saying what he would do if the
committee were to uphold the complaint.

It was argued that the Minister is not bound to give any
reasons for refusing to refer a complaint to the committee, that if
he gives no reasons his decision cannot be questioned, and that
it would be very unfortunate if giving reasons were to put him
in' a worse position. But I do not agree that a decision cannot be
questioned if no reasons are given. If it is.the Minister’s duty not
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to act so as to frustrate the policy and objects of the Act, and if
it were to appear from all the circumstances of the case that that
has been the effect of the Minister’s refusal, then it appears to me
that the court must be entitled to act.

A number of authorities were cited in the course of the argu-
ment but none appears to me to be at all close to the present case.
I must, however, notice Julius v. Bishop of Oxford® because it
was largely relied on. There the statute enacted that with regard
to certain charges against any Clerk in Holy Orders it * shall be
lawful ” for the Bishop of the diocese “ on the application of any
party complaining thereof ” to issue a commission for inquiry.

It was held that the words “it shall be lawful” merely
conferred a power.

“But there may be something in the nature of the thing
empowered to be done, something in the object for which it
is to be done, something in the conditions under which it is
to be done, something in the title of the person or persons
for whose benefit the power is to be exercised, which may
couple the power with a duty, and make it the duty of the

person on whom the power is reposed, to exercise that power
when called upon to do so ™ (per Lord Cairns L.C.2).

Lord Penzance said that the true question was whether regard
being had to the person enabled, to the subject-matter, to be
general objects of the statute and to the person or class of persons
for whose benefit the power was intended to be conferred, the
words do or do not create a duty,” and Lord Selborne said that
the question was whether it could be shown from any particular
words in the Act or from the general scope and objects of the
statute that there was a duty.* So there is ample authority for
going behind the words which confer the power to the general
scope and objects of the Act in order to find what was intended.

In Julius’ case® no question was raised whether there could
be a discretion, but a discretion so limited that it must not be
used to frustrate the object of the Act which conferred it; and
1 have found no authority to support the unreasonable proposition
that it must be all or nothing—either no discretion at all or an
unfettered discretion. Here the words *“if the Minister in any
case so directs ” are sufficient to show that he has some discretion
but they give no guide as to its nature or extent. That must be
inferred from a construction of the Act read as a whole, and for

1 (1880) 5 App.Cas. 214, HL.(E.). 4 Tbid. 235.
2 Tbid. 222-223. 5 5 App.Cas. 214,
3 Ibid. 229-230.
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H.L.(E)  the reasons I have given I would infer that the discretion is not
1968 unlimited, and that it has been used by the Minister in a manner
Padfield  Which is not in accord with the intention of the statute which

Minister of  conferred it.
A%‘.;%‘;lr‘i‘;;e' As the Minister’s discretion has never been properly exercised
and Food  according to law, I would allow this appeal. It appears to me
Loro Rep  that the case should now be remitted to the Queen’s Bench Divi-
- sion with a direction to require the Minister to consider the
complaint of the appellants according to law. The order for
costs in the Divisional Court should stand. The appellants should
have their costs in the Court of Appeal but, as extra expense was
caused in this House by an adjournment of the hearing at their
motion, they should only have two-thirds of their costs in this

House.

LorD MORRIS OF BORTH-Y-GEST. My Lords, pursuant to
decisions of policy which have been the basis of Agricultural
Marketing Acts since 1931 there have been various marketing
schemes. The producers of an agricultural product are themselves
entitled to submit a scheme to the Minister of Agriculture for the
regulation and marketing of a product. There may be a board to
administer the scheme. Subject to compliance with certain condi-
tions, the Minister may approve such a scheme. A scheme is to
be one for regulating the marketing of a product “ by the producers
thereof.” The present case concerns one such scheme, namely, the
Milk Marketing Scheme. There has been a scheme in operation
since 1933. It was then approved by the Minister and has since
from time to time been amended. It is manifest that a scheme
will be more acceptable to some producers of milk than to others.
The advantage of having a buyer for all the milk which a producer
produces will appeal to those who otherwise would have produced
more than they could sell. There will be no such advantage for
those so placed that they could have a sure and ready market for
all that they could produce. If prices are fixed regionally, and
are fixed having regard to the average of transport and marketing
costs within the region, there will be some within the region who
could assert that their costs if they had been left to themselves
would have been less than those of others. If in fixing prices
regionally it is not deemed advisable fully to reflect the variations
as between regions of transport and marketing costs, then it follows
that encouragement to production is being given to certain regions
at the expense of others. Within the regions, therefore, as well as
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within the industry, the interests of some producers are being
advantaged at the expense of other producers. The less fortunate
are being helped by the more fortunate.

The latter may not welcome the policy which brings about
such a result. They may see no reason why they should not have
more and others less. They may object to a system under which
they are in substance contributing to a subsidy to others. Yet all
this may be one of the results of having a scheme.

The Milk Marketing Scheme is administered by a board. It
has twelve regional representatives (one for each of ten regions
and two for the eleventh region). Those regional members of the
board are elected by the registered producers (paragraph 16 of the
scheme). In addition there are three special members elected by
all registered producers and not less than two and not more than
three persons appointed by the Minister. The scheme provides
(by paragraph 24) that questions arising at any meeting of the
board are to be decided by a majority of the votes of members
present. There are regional committees whose duty it is to report
to or to make representations to the board on the operation of the
scheme in relation to the producers in the region (paragraph 31).
On the coming into force of the scheme, a poll of registered produ-
cers had to be taken on the question whether the scheme was to
remain in force (paragraph 44). Under the statutory provisions
(section 1 (8) of the Act of 1931, now section 2 (7) of the Act of
1958) the scheme had to be laid before Parliament. The board has
wide powers to regulate marketing (paragraph 60). If the board
requires registered producers to sell any milk only to the board
then

“the board shall from time to time prescribe the terms on
which and the price at which such milk shall be sold to the
board and may also prescribe the form in which contracts
for the sale of such milk to the board shall be made”
(paragraph 64).
The board may prescribe different terms, prices and forms of
contract for different classes of producers or classes of sale or
descriptions of milk. '

Two things are apparent. One is that the scheme provides for
government of the industry by the industry. The second is that
no machinery is provided whereby the work of the board could
be over-ruled by some reviewing body in regard to such matters
as terms of sale and price fixation.
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The appellants are three producers in one region (the South-
Eastern Region). They have the support of most, or nearly all,
of the other producers in that region. In substance they say that
the price being paid to them should be higher. They complain of
the operation of the scheme. They asked (by a letter of January 4,
1965) that their complaint should be referred to the committee of
investigation which has been appointed under the Act. It is im-
portant to note their complaint. It was

“of certain acts and/or omissions in prescribing (under
paragraph 64 of the scheme) the terms on which and the price
at which milk shall be sold to the board, in that the board
should, but do not, take fully into account variations as
between producers in the costs of bringing their milk to a
liquid market whether such costs are incurred or not.”

They set out figures showing that the range of variation (between
regions) of producers’ net prices is 119 pence per gallon, whereas
the range of variation (between regions) of true marketing costs is
considerably higher (3-37 pence per gallon in 1961-62 and pro-
bably 3-66 pence per gallon in 1963-64). The costs in the South-
Eastern Region are the lowest.

The cost of transporting milk is naturally at its lowest in
regions where the producers are near to centres of population and
the Milk Marketing Board pay a higher price at the farm gate to
producers in those regions than to producers in other regions. This
is known as a differential. Producers in the South-Eastern Region
receive a higher regional differential than do producers in any
of the other regions.

The complaint as formulated would imply that there should
be varying differentials as between all producers, but the case
proceeded on the basis that there should be no variation in the
differential as between the producers in a particular region.

It would seem probable that the essential facts and figures
relating to the complaint are either well known or are readily
ascertainable. It is quite clear that in the fixing of prices it must
have been decided by the board that they would not take regional
variations of transport costs “ fully  into account. That decision,
if taken in good faith, must have been a policy decision. It must
also be the case that the members of the board who fixed the
prices must have been fully aware of the contentions of the appel-
lants. Every member of the board must have heard the competing
contentions for and against the board’s policy advanced and
recited over and over again. They have been canvassed over the

[
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years. It has been for the board to decide as a matter of policy
whether regional prices should or should not “take fully into
account variations as between producers in the costs of bringing
their milk to a liquid market.” Wider issues of policy are, in turn,

1037

H.L.(E)
1968

Padfield

V.
Minister of

involved. The appellants in their letter to the Minister have Agriculture,

suggested that the price fixations of the board will have the

Fisheries
and Food

result of “reducing growth in the nearer areas and increasing it Lorp Morris
in the more distant” and they suggest that this will tend t0 Borruoy-Gest

increase the total marketing costs to the public detriment. It may
or it may not be a good thing to increase production in the more
distant areas. It may or it may not be in the public interest to
encourage such production. It is no part of our province to
attempt to assess the weight of the competing public interests
which are involved or to consider whether the policy decisions of
the board will or will not in the long run enure to the public
advantage. The board may or may not have reached the wisest
decision. It is, however, manifest that the board’s decisions have
been deliberate, There is no suggestion that the board have not
acted in entire good faith. Nor is it said that they have exceeded
their powers under the scheme as approved. When in 1964 the
appellants made a suggestion to the board that there should be
an arbitration the board, through their solicitors in a letter (dated
June 18, 1964) to the appellants’ solicitors, stated: [His Lordship
read the letter and continued: ]

The appellants do not now suggest that arbitration would be
appropriate but in asking that their complaint should be referred
to the committee of investigation appointed under the Act they
are in effect asking for an arbitration in another form. They are
asking that the determination of prices should be made by the
committee. The committee could only recommend that the
appellants should receive a higher price on the basis that other
producers should receive a lower price. The position of all those
others would be affected. The committee would be acting as an
appellate body from the decision of the board. It may have to
be decided as a matter of policy and judgment whether the com-
mittee of investigation (which could be concerned with any one
of the marketing schemes coming into existence under the Act
and was not appointed to be concerned with any particular scheme
such as the Milk Marketing Scheme) would be the appropriate
body to perform the function. The committee of investigation
is, however, in existence and it certainly would be open to the
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H.L.(E)  Minister if he deemed it desirable to refer a complaint of the

1968 present kind to the committee.
Padfield Before your Lordships it was in the first place submitted that
V.

Minister of  the appellants had a right to have their complaint referred to the
Agg%‘gr‘i‘;% committee and that accordingly an order of mandamus should
and Food be directed to the respondent positively commanding him to
Loro Morris  Tefer the complaint. This contention was rejected by the Divisional
Bortix-Gest Court and was not even advanced in the Court of Appeal. I, also,
- would reject it. In my view, the respondent is endowed with
a discretion. It is for him to decide whether to ask the committee
to report on any complaint made as to the operation of any
scheme made under the Act. A duty will only devolve upon the
committee “if the Minister in any case so directs.”
These words are in sharp contrast to those which are employed
in the Act when a positive duty is imposed upon the Minister.
Thus in section 2 (3) are the words “ shall direct a public enquiry
to be held.” In section 19 (4) are the words “ the Minister shall
forthwith publish.” In section 20 (3) are the words “ the Minister
shall refer.” If Parliament had intended to impose a duty
on the Minister to refer any and every complaint, or even any
and every complaint of a particular nature, it would have been
so easy to impose such a duty in plain terms. I cannot read the
words in section 19 (3) as imposing a positive duty on the Minister
to refer every complaint as to the operation of every scheme. Such
was the appellant’s contention though they modified it by suggest-
ing that the duty would not exist in the case of trivial or frivolous
or repetitive complaints. In support of their revived contention
the appellants submitted that in some circumstances a duty exists
to exercise a power. So in the present case it was argued that
a power was deposited in the Minister, that the power was given
for the benefit of particular persons, that in the Act they were
specifically designated (for example, persons complaining as to
the operation of a scheme) and that in the Act the circumstances
in which there is entitlement to the exercise of the power are
defined (that is, that there should be a complaint to the Minister
as to the operation of the scheme being a complaint which could
not be considered by a consumers’ committee). Reliance was
placed upon a passage in the speech of Lord Cairns L.C. in
Julius v. Bishop of Oxford.® Lord Cairns said * that the cases

decided

6 5 App.Cas. 214. : ' 7 Ibid. 225.
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“ that where a power is deposited with a public officer for the
purpose of being used for the benefit of persons who are
specifically pointed out, and with regard to whom a definition
is supplied by the legislature of the conditions upon which
they are entitled to call for its exercise, that power ought to
be exercised, and the court will require it to be exercised.”

In my view, this passage does not avail the appellants. I can
see no provision in the Act showing that the appellants or others
who might make a complaint similar to theirs were “ entitled ” to
call upon'the Minister to exercise the power given to him. At
most their entitlement was that the Minister should consider and
should decide whether or not in the exercise of his discretion he
would refer a complaint. It would have to be shown that the Act
gave the appellants a “ right ” to have their complaint sent to the
committee before the power in the Minister could be held to be
one that he was bound to exercise. Thus in his speech in Julius v.
Bishop of Oxford® Lord Blackburn said that

“if the object for which the power is conferred is for the pur-
pose of enforcing a right, there may be a duty cast on the

donee of the power to exercise it for the benefit of those who
have that right, when required on their behalf.”

So also Lord Blackburn said ®:

“The enabling words are construed as compulsory when-
ever the object of the power is to effectuate a legal right.”

Where some legal right or entitlement is conferred or enjoyed,
and for the purpose of effectuating such right or entitlement a
power is conferred upon someone, then words which are permis-
sive in character will sometimes be construed as involving a duty
to exercise the power. The purpose and the language of any
particular enactment must be considered. Thus in Rex V.
Mitchell *° consideration was given to the words of section 9
- of the Conspiracy and Protection of Property Act, 1875, namely:

“Where a person is accused before a court of summary
jurisdiction of any offence made punishable by this Act, and
for which a penalty amounting to twenty pounds, or imprison-
ment, is imposed, the accused may, on appearing before the
court of summary jurisdiction, declare that he objects to being
tried for such offence by a court of summary jurisdiction, and
thereupon the court of summary jurisdiction may deal with
the case in all respects as if the accused were charged with

8 5 App.Cas. 214, 241. 10 [1913] 1 K.B. 561; 29 T.L.R.
9 Ibid. 244. > 157, D.C.
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H.L.(E) an indictable offence and not an offence punishable on
1968 summary conviction, and the offence may be prosecuted on
o . indictment accordingly.”
adfie.

Miniver of A _decfla_ration of objection to being tried by a court of summary
Afg:rimlrtige, jurisdiction was duly made by a person accused of an offence
and Food Made punishable by the Act who was entitled to object. It was
Loro Mormis  D€1d that accordingly he had a right to trial by jury and that the
BokTi -GSy justices were bound to give effect to his claim and had no jurisdic-
—_ tion to try the case.

On the principles laid down in Julius’ case ** it becomes neces-
sary to consider the language used in the Agricultural Marketing
Act and the purposes of the Act. A consumers’ committee under
section 19 (2) is charged with the duty of considering and reporting
to the Minister on the effect of a scheme on consumers and also
on “any complaints made to the committee as to the effect of any
such scheme on consumers of the regulated product.” The words
in section 19 (3) are in marked contrast. A committee of investiga-
tion is only charged with the duty of considering and reporting
“if the Minister in any case so directs.” The Minister may refer
to them a report of a consumers’ committee. He may refer to
them a complaint which has been made to him and which in his
view could not have gone to a consumers’ committee. The
language here is, in my view, purely permissive. The Minister is
endowed with discretionary powers. If he did decide to refer
a complaint he is endowed with further discretionary powers after
receiving a report (see section 19 (6)).

I cannot, therefore, accept the contention of the appellants
that they had a right to have their complaint referred to the com-
mittee and that the Minister had a positive duty to refer it. The
Minister, in my view, had a discretion. It was urged on behalf
of the respondent that his discretion was in one sense an unfettered
one, though it was not said that he could disregard the complaint.
The case proceeded on an acceptance by the respondent that he
was bound to consider the complaint and then, in the exercise of
his judgment, to decide whether or not to refer it to the committee.

If the respondent proceeded properly to exercise his judgment
then, in my view, it is no part of the duty of any court to act as
a Court of Appeal from his decision or to express any opinion as
to whether it was wise or unwise. The Minister was given an
executive discretion. In speaking of a power given by statute to
a local authority to grant certain licences Lord Greene M.R. said

11 § App.Cas. 214,
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in his judgment in Associated Provincial Picture Houses Ltd. V.
Wednesbury Corporation*:

“ When discretion of this kind is granted the law recognises
certain principles upon which that discretion must be exer-
cised, but within the four corners of those principles the dis-
cretion, in my opinion, is an absolute one and cannot be
questioned in any court of law.”

I think it follows that an order of mandamus could only be made

against the Minister if it is shown that in some way he acted un-
lawfully. A court could make an order if it were shown (a) that the
Minister failed or refused to apply his mind to or to consider the
question whether to refer a complaint or (b) that he misinterpreted
the law or proceeded on an erroneous view of the law or (c) that
he based his decision on some wholly extraneous consideration or
(d) that he failed to have regard to matters which he should have
taken into account. I propose to consider whether any one of these
is established. The order that was made by the Divisional Court
commanded the respondent

*“ to consider the said complaint of the applicants according to
law and upon relevant consideration to the exclusion of
irrelevant considerations.”

As to (a) it cannot be asserted that the respondent failed to
consider the appellants’ complaint. In his affirmation the respon-
dent states that he considered the complaint and all the matters
put before him by the appellants. He states that he came to his
decision for the reasons indicated in the letters of March 23 and
May 3, 1965, namely that he

“ considered that the issue raised by the applicants’ complaint
was one which in all the circumstances should be dealt with
by the board rather than the committee of investigation.”
As to (b) I do not consider that the respondent is shown to have
misinterpreted the law unless it could be said that any of the
considerations recorded in the letters from the Ministry were so
inadmissible as to involve that the respondent took a wrong view
of the law or misdirected himself in law. I turn therefore to con-
sider the letters. They formed the foundation for the submission
that on the basis of (c) and (d) above the order of the Divisional
Court was appropriately made.
As the respondent states in his affirmation that he came to hlS
decision for the reasons indicated in the two letters, it is primarily

12 [1948] 1 K.B. 223, 228; 63 T.L.R. 623; [1947] 2 All E.R. 680, C.A.
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H.L.(E)  those letters that are to be studied. As, however, he states that in
1968 deciding as to the application he had read a letter dated May .1,
padfield 1964, written by a Ministry representative and as he has not stated
Minister of  that he excluded from his mind the considerations therein recorded,
Agriculture, [ think that it is a reasonable inference that they had, or may have

Fisheri . . o -
and Food had, some influence. It is fair, I think, to regard all three letters as

Loro Morris Fevealing what was in the mind of the respondent. His decision
Bortie-Gest Was that the complaint was not one that in his view was suitable
— for investigation by means of the particular procedure of a refer-
ence to the committee of investigation. That decision was essen-
tially a policy decision. It concerned a situation that was known
and understood in the industry. The main facts in regard to it
were known. The differential, or the range between producers’
net prices, stands at 1-19 pence per gallon. It has stood at that
figure for some years. It was a figure that was first fixed during the
war. That fact was known to all concerned. So also must it have
been known to all concerned that if true marketing costs were
taken “ fully ” into account the range would be much higher. The
question must therefore have been a perennial one as to whether
the differential should be varied. If it were, then producers in some
regions would get more and producers in other regions would get
less. A constant major policy problem must have been whether
it is desirable to encourage production in those regions where, if
there were no scheme, producers would not fare very well. So also
it must have been widely known that two committees had made
suggestions relating to this long-standing problem. One of them
(the Cutforth Committee) had reported as far back as 1936.
Another (the Davis Committee) had in 1963 suggested that the
country should be divided into five price zones each with a differ-
ent differential and that the total range of the prices at the farm
gate should be the figure of 2-4 pence per gallon instead of the
figure of 1-19 pence per gallon. But all these facts and considera-
tions must have been well known.

I know of no reason to assume or to suggest that the members
of the board in the discharge of their duties have acted irrespon-
sibly. Because a policy decision under a national scheme results in
a measure of advantage to some and a measure of disadvantage to
others it does not follow that the members of the board have been
guided, not by considerations of the national interest or of the
general interest of their industry, but solely by considerations as to
how the pockets of their colleagues would be affected.

At any time during the sequence of the past years it would
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have been open to a Minister, had he considered it desirable
and politic, to take the initiative under section 20 subsection (2) of
the Act and to give directions to the board concerning prices. It
was at all time a question of policy for successive Ministers,
whether or not they should take such action. For any decision or
for any inaction a Minister would be answerable in Parliament.
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It was against all this background that the respondent had to Loro Morris
consider the appellants’ request in the early part of 1965. In agree- popruy-Gest

ment with Diplock and Russell L.JJ. I do not consider that it has
been shown that he failed to exercise his discretion: nor has it
been shown that he was guided by irrelevant considerations or
that he failed to consider relevant matters. A study of the letters
leads me to the view that the respondent considered it desirable that
the milk industry should, in accordance with its own scheme, be
self-governing and that it would not be good policy for him to
over-rule decisions of the Milk Marketing Board which fixed the
price to be paid in a particular region or to particular persons.
I do not find in the letters any statement that the respondent con-
sidered that he had no power to refer the appellants’ complaint
to the committee: nor any statement that the respondent con-
sidered that he was compelled to leave price fixing to the Milk
Marketing Board. Rightly or wrongly he considered it best to do
$O. ' | .

As a result of the meticulous scrutiny to which the three letters
have been subjected the appellants contend that irrelevant or
inadmissible considerations were taken into account by the
respondent.

1. Criticism is made of the passage in the letter of March 23
to the effect that the complaint of the appellants was ““ one that
raises wide issues going beyond the immediate concern of your
clients which is presumably the prices they themselves receive.”
In the following sentence it is pointed out that the complaint
would also affect the interests of other regions and involve the
regional price structure as a whole. I do not read that passage
as involving that the complaint ought not to go to the committee
merely because it raised wide issues. What I think was being
pointed out was that the appellants’ complaint would necessarily
involve a complete review of the prices in all the regions as fixed
by the board. I see no reason to think that the respondent was
unaware of his powers as, for example, under section 20 (2). What
I think is revealed is that the respondent as a matter of policy
considered it undesirable or inappropriate for him to over-rule the
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H. L. () board in regard to price fixation. This is shown by the letter of
1968 May 1, 1964, where it said :

Padfield “It is by no means clear that the Minister could make an
Minister of Order pertaining to the price of milk in the south-east with-
Agriculture, out determining at least one of the major factors governing

isheries . . L
and Food prices in the other regions, and he would therefore be assum-

Lokns Mogzis ing an inappropriate degree of responsibility for determining
OF the structure of regional prices throughout England and
BORTH-Y-GEST Wales.”

2. Criticism is made of the passage in which it is said that the
Minister considered that the issue was of a kind which properly
fell to be resolved within the framework of the scheme. It is said
that he was mistaking his powers and was being unmindful of the
courses of action open to him either under section 20 (2) or after a
report from a committee under section 19 (6) (c). I see no reason
to deduce that the respondent was oblivious of his powers: nor
that he was not appreciating that under the machinery of the
scheme a majority vote could result in disadvantages for some
districts. If the respondent nevertheless decided that the self-
governing machinery should operate, his decision could be attacked
as being impolitic, but I do not think it could be attacked as being
made on inadmissible considerations.

3. Criticism is further made of the sentence in the letter of
May 1, 1964, which reads:

“In considering how to exercise his discretion the Minister
would, amongst other things, address his mind to the pos-
sibility that if a complaint were so referred and the committee
were to uphold it, he in turn would be expected to make a
statutory Order to give effect to the committee’s recommenda-
tions.” ,
This sentence may be obscure and imprecise but I doubt whether
we ought to put the most unfavourable construction upon it. If
there was a reference to the committee and if the committee
reported that some act of the board was contrary to the interests
of consumers or “ of any persons affected by the scheme ” and was
not in the public interest, then the Minister would himself have a
discretion as to whether or not to take any course of action
designated in section 19 (6). C

There may be cases where from a knowledge of the problem
and all its aspects and because of his own firm view as to what
course the public interest demands, a Minister could see that a
reference could lead to no useful result. A Minister might conclude
that whatever report a committee might make a reference to them
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would only produce needless confusion and disappointment and
would not prompt him to follow a course of action that he con-
sidered undesirable. Though the 1964 letter is not very explicit, it
is for the appellant to show that the respondent was guided by
irrelevant considerations. In agreement with Diplock and Russell
L.JJ. I consider that the appellants have failed to show this.

For the reasons which I have set out I would dismiss the appeal.

Lorp HopsoN. My Lords, the appellants say in the first place
that this is a case which satisfies the test, propounded in Julius v.
Bishop of Oxford,** drawing the distinction between a power
coupled with a duty and a complete discretion. In the former case
enabling words are said to be compulsory when they are words
to effectuate a legal right.

It is argued that the Minister is subject to mandamus here, for
he is given a power to be exercised in favour of persons who are
defined and accordingly are given a right to have their claim sub-
mitted to a committee of investigation under the provisions of
section 19 of the Agricultural Marketing Act, 1958. This argument
was abandoned before the Divisional Court, not put forward in
the Court of Appeal but was resurrected before your Lordships by
way of Supplemental Case. Section 19 (3), so far as material,
reads:

“ A committee of investigation shall— . . . (b) be charged with
the duty, if the Minister in any case so directs, of considering,
and reporting to the Minister on, any report made by a con-
sumer’s committee and any complaint made to the Minister as
to the operation of any scheme which, in the opinion of the

Minister, could not be considered by a consumers’ committee
under the last foregoing subsection.”

Schemes for regulating the marketing of agricultural products
were introduced by the Agricultural Marketing Act, 1931, and
are compulsory in their operation upon consumers, who are pro-
tected as to price and supply, upon distributors and upon pro-
ducers, who get the advantage of having no milk left on their hands
unsold.

The discretion must be exercised by the Minister in accordance
with the intention of the Act but there is nothing in the language
used in the subsection introduced by the words “ if the Minister in
any case so directs” nor in the context of the Act and earlier
legislation to support the view that an absolute right to an

13 5 App.Cas. 214,
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H.L.(E) enquiry is given to an aggrieved person. The argument of the
1968 appellants is undermined, in my opinion, by their concession
" Padficld  that trivial, frivolous or vexatious complaints can be shut out as,
Minisier of 10T €xample, where a complaint has been recently dealt with in a
Agriculture, parallel case. True that the scheme is of a compulsory nature
Fisheries . . . . [
andFood and section 19 is designed for the redress of grievances but this is
Lorp Hopson ROt to exclude the Minister’s discretion to reject a complaint if
— he exercises his discretion according to law. The succeeding
section, section 20 of the Act, indicates the position of the Minister
as responsible for giving directions to a board as to its acts or
omissions as he considers necessary or expedient in the public
interest and his directions have to be complied with so far as
the board is not required to do anything which it has no power

to do.

If the Minister has a complete discretion under the Act, as in
my opinion he has, the only question remaining is whether he has
exercised it lawfully.

It is upon this issue that much difference of judicial opinion
has emerged although there is no divergence of opinion as to the
relevant law. As Lord Denning M.R. said, citing Lord Greene
M.R. in the case of Associated Provincial Picture Houses Ltd. V.
Wednesbury Corporation **:

(13

. . . a person entrusted with a discretion must, so to speak,
direct himself properly in law. He must call his own attention
to the matters which he is bound to consider. He must
exclude from his consideration matters which are irrelevant
to what he has to consider.”

In another part of this judgment * Lord Greene drew attention to
that which I have mentioned above, namely, the necessity to have
regard to matters to which the statute conferring the discretion
shows that the authority exercising the discretion ought to have
regard. The authority must not, as it has been said, allow itself to
be influenced by something extraneous and extrajudicial which
ought not to have affected its decision.

I come now to the facts of the present case. In 1933 the Milk
Marketing Scheme (amended in 1955) came into operation. The
members of the board consist of 12 regional members elected for
the several regions by the registered producers and three special
members elected by all registered producers and not less than two
and not more than three persons appointed by the Minister (see
Part IT of the scheme, paragraph 9). Questions arising at a

14 [1948] 1 K.B. 223, 229. 15 Ibid. 228.
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meeting of the board are decided by a majority of the votes of the
members present (see Part TI, paragraph 24). The price of milk
is fixed by the board for milk delivered at the farm gate.

The South-Eastern farmers being much nearer to the great
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wise have over most other districts in consequence of their proxi- Loro Hopson

mity to a large market. The differential was fixed many years ago
at 1-19d. per gallon and the South-Eastern farmers have long
complained that it is too low and sought without success to
obtain redress of their grievance from the board. They have been
outvoted since, in the interests of their own pockets, so it is said,
a majority of the other regions opposed them. This decision has
been reached notwithstanding the recommendations of two com-
mittees set up at different times who have recognised the justice of
their claim. On the Davis Committee, set up in 1963, making its
report without any benefit to the South-Eastern farmers ensuing,
and the board having rejected their claim, the first named appel-
lant approached the Minister at the end of January, 1964, asking
what means the Ministry could suggest for investigating and
remedying the grievance felt by his committee concerning the
regional price of milk in the south-east.

Correspondence ensued to which it will be necessary to refer
and the decision of the Minister refusing to refer the complaint
to the investigating committee was contained in a letter of March
23, 1965. The letter reads, so far as material:

“The Minister’s main duty in considering this complaint has
been to decide its suitability for investigation by means of a
particular procedure. He has come to the conclusion that it
would not be suitable. The complaint is of course one that
raises wide issues going beyond the immediate concern of
your clients, which is presumably the prices they themselves
receive. It would also affect the interests of other regions and
involve the regional price structure as a whole. In any event
the Minister considers that the issue is of a kind which pro-
perly falls to be resolved through the arrangements available
to producers and the board within the framework of the
scheme itself. Accordingly he has instructed me to inform
you that he is unable to accede to your clients’ request that
this complaint be referred to the committee of investigation
under section 19 of the Act.”

In response to a further letter from the appellants’ solicitors a
letter dated May 3, 1965, was received referring to the Minister’s
unfettered discretion and adding that in reaching - his decision
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he had had in mind the normal democratic machinery of the Milk
Marketing Scheme in which all registered producers participated
and which governs the operations of the board.

Upon the appellants’ solicitors enquiring whether it would be
asserted that the letters of 1965 were the only matters present to
the Minister’s mind at the time of his decision, to the exclusion
of the considerations set out in the letters which had passed in
the year 1964, the Minister affirmed on November 4, 1965, he
having been appointed on October 19, 1964 (after the 1964 letters
had passed):

“3. In considering the applicants’ application I read among
other papers the letter signed by Mr. J. H. Kirk and dated
May 1, 1964. . ..

“4. Before reaching my decision not to refer the applicants’
complaint to the committee of investigation I considered all
the matters put before me on behalf of the applicants in
support of their application.

“5. I came to my decision for the reasons indicated in the
letters dated March 23, 1965, and May 3, 1965, . . . namely
that I considered that the issue raised by the applicants’ -
complaint was one which in all the circumstances should be
dealt with by the board rather than the committee of
investigation.”

If the letter of May 1, 1964, be looked at, and it was not dis-
owned by the Minister in his affirmation or at all, it throws
further light on the refusal of the Minister to exercise his discre-
tion by referring the complaint to the investigating committee.
This letter contains the following :

“3. In considering how to exercise his discretion the Minister
would, amongst other things, address his mind to the pos-
sibility that if a complaint were so referred and the committee
were t0 uphold it, he in turn would be expected to make a
Statutory Order to give effect to the committee’s recom-
mendations. Tt is this consideration, rather than the formal
eligibility of the complaint as a subject for investigation, that
the Minister would have in mind in determining whether
your particular complaint is a suitable one for reference to
the committee. We were unable to hold out any prospect
that the Minister would be prepared to regard it as suitable.
“4, The reasons which led us to this conclusion were ex-
plained to you as follows: (a) The guarantee given to milk
producers under the Agriculture Acts is a guarantee given to
the board on behalf of all producers. The Minister owes no
duty to producers in any particular region, and this is a
principle that would be seriously called into question by the
making of an Order concerned with a regional price; (b) Such
action would also bring into question the status of the Milk
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Marketing Scheme as an instrument for the self-government
of the industry and such doubt would also, by extension,
affect the other marketing schemes as well; and (c) It is by
no means clear that the Minister could make an Order
pertaining to the price of milk in the south-east without
determining at least one of the major factors governing prices
in the other regions, and he would therefore be assuming an
inappropriate degree of responsibility for determining the
structure of regional prices throughout England and Wales.
“S5. I wish to point out that the statement of these reasons
is not intended to imply an assessment of the merits of your
complaint considered as an issue of equity among regions.”

The reasons disclosed are not, in my opinion, good reasons
for refusing to refer the complaint seeing that they leave out of
account altogether the merits of the complaint itself. The com-
plaint is, as the Lord Chief Justice pointed out, made by persons
affected by the scheme and is not one for the consumer committee
as opposed to the committee of investigation and it was eligible
for reference to the latter. It has never been suggested that the
complaint was not a genuine one. It is no objection to the exer-
cise of the discretion to refer that wide issues will be raised and
the interests of other regions and the regional price structure as a
whole would be affected. It is likely that the removal of a griev-
ance will, in any event, have a wide effect and the Minister cannot
lawfully say in advance that he will not refer the matter to the
committee to ascertain the facts because, as he says in effect,
although not in so many words, “I would not regard it as right
to give effect to the report if it were favourable to the appellants.”

It has been suggested that the reasons given by the Minister
need not and should not be examined closely for he need give no
reason at all in the exercise of his discretion. True it is that the
Minister is not bound to give his reasons for refusing to exercise
his discretion in a particular manner, but when, as here, the cir-
cumstances indicate a genuine complaint for which the appropriate
remedy is provided, if the Minister in the case in question so
directs, he would not escape from the possibility of control by
mandamus through adopting a negative attitude without explana-
tion. As the guardian of the public interest he has a duty to
protect the interests of those who claim to have been treated
contrary to the public interest.

I would allow the appeal accordingly and remit the matter to
the Queen’s Bench Division so as to require the Minister to con-
sider the complaint of the appellants according to law. I agree
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H.L.(E)  with the order for costs proposed by my noble and learned friend,
1968 Lord Reid.
Padfield
Minister of LorD PEARCE. My Lords, prima facie the appellants have a
Agriculture,  complaint of substance. They are “ persons affected by the
Fisheries A . .
and Food scheme.” The “act or omission of the board” in not paying
— them a higher price differential is “contrary to their interests.”
And apparently reasonable prima facie arguments have been
advanced to show that this “is not in the public interest.” The
appellants’ complaint is therefore prima facie suitable to be
considered by the committee of investigation.

The outline of their complaint is simple. They farm in the
more populous South-Eastern Region. In a more populous region
milk is more valuable. The consumer is near at hand. The cost
of transport is less. And milk which is drunk fetches higher prices
than that which is used for manufacture. As against this the over-
heads of production are, generally speaking, somewhat higher
than in some more rural regions. For instance, the land in the
more populous region is almost inevitably more expensive. It
seems to follow that if the producer of milk in a populous region
is paid precisely the same price as the producer in a sparsely
populated rural region, the former is not being fairly treated.
Some acknowledgment of this fact is made in a differential of
1-19 pence per gallon which was, we are told, fixed by the
Minister during the war. Of this figure -71 of a penny related to
the cost of transport. With rising prices the present differential
cost in respect of transport has risen to over 3d. No acknowledg-
ment of this increase in cost has ever been made in the price paid
to the farmers in the South-Eastern Region. Yet, unless the figure
fixed by the Minister in the war was too large, which has not been
suggested, it would seem that in view of increased costs it must
now be too small. Prima facie this would seem unfair. Two com-
mittees, one in 1956 and one in 1963, have, on investigation, lent
weight to the appellants’ contention. But the gain of the South
Eastern would mean some loss in some regions elsewhere. The
South-Eastern Region is in a minority on the board. They have
been unable, in spite of fifteen attempts, to persuade the majority to
do anything about it. The appellants contend that the present
situation is not only unfair to them but also it is not in the public
interest. They argue, for instance, that the present situation dis-
courages the production of milk in the region where it is most
valuable. Against this, of course, may be set the benefit of
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encouraging milk production in more sparsely populated regions.
Any final conclusion on this matter obviously needs close con-
sideration of all its relevant detail. One may sum it up super-
ficially by saying that there is prima facie a complaint of some
substance, that it has had support from two committees, and that
there seems little likelihood of the majority of the board doing
anything to remedy it.

This is not a criticism of the majority. Most of them are
elected to represent their own regions. One can hardly expect
them to vote in favour of something that will injure their own
regions. Nor would it be very conducive to the success of the
scheme if a region felt that its representative was pursuing altruistic
policies in favour of other regions at the expense of those whom
he is elected to represent. If justice to a minority is to be imposed
at the expense of a majority, it is probably more convenient that
it should be imposed aliunde.

This fact was, in my opinion, recognised by Parliament. It was
obvious that the scheme and the Act created a monopoly and
imposed severe restrictions on individuals’ liberty of action. With
the aim of general betterment Parliament was interfering with the
individual farmer’s method of earning a livelihood and subjecting
him to the mercies of the majority rule of the board. But (no
doubt with these considerations in mind) Parliament deliberately
imposed certain safeguards. Two independent committees must
be appointed (section 19). First there is the * consumers’ commit-
tee ” to deal with consumers’ complaints. The findings of this
committee do not, however, produce any effective result, unless
and until they have been considered by the more important com-
mittee of investigation. That committee is

“ charged with the duty, if the Minister in any case so directs,
of considering, and reporting to the Minister on, any report
made by a consumers’ committee and any complaint made to
the Minister as to the operation of any scheme which, in the
opinion of the Minister, could not be considered by a con-
sumers’ committee.”

The Minister is bound to publish that report.

“If a committee of investigation report to the Minister that
any provision of a scheme or any act or omission of a board
administering a scheme is contrary to the interests of consu-
mers of the regulated product, or is contrary to the interests
of any persons affected by the scheme and is not in the public
interest, the Minister, if he thinks fit so to do after considering
the report,”
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may either amend the scheme so as to rectify the matter, or revoke
the whole scheme, or direct the board to take steps to rectify the
matter (after hearing any representations from the board). By
section 20 the Minister has a right of his own motion, indepen-
dently of the investigation committee, to impose his will on the
board. But in that case the board can ask to have the matter
heard by the committee of investigation, and if the committee’s
report is in the board’s favour the Minister cannot impose his will
on them.

Thus the independent committee of investigation was a corner-
stone in the structure of the Act. It was a deliberate safeguard
against injustices that might arise from the operation of the
scheme. There is provision for arbitration between individual
producers and the board. But this is clearly not intended to deal
with a case such as the present; and the board has rightly refused
arbitration on this matter.

The appellants have therefore no avenue for their complaint
except through section 19. And that section makes access to the
committee of investigation dependent on a direction of the Minister
to the committee of investigation. There is no provision as to
what are the duties of a Minister in this respect. Has he a duty to
further complaints of substance which have no other outlet? Or
can he refuse them any outlet at all if he so chooses? Need he
have any valid reason for doing so? Or if he refuses without
any apparent justification, is he exempt from any interference by
the courts provided that he either gives no reasons which are
demonstrably bad or gives no reasons at all? No express answer
to these questions is given in the Act. The intention of Parliament,
therefore, must be implied from its provisions and its structure.

Both sides placed some reliance on the case of Julius v. Bishop
of Oxford.*® This dealt with a somewhat analogous problem
under an Act which said “it shall be lawful ” for the bishop to
issue a commission. It was held that the words gave the bishop
a complete discretion to issue or decline to issue a commission.
That decision rested on the construction of the particular Act
and it made clear that in the context of an Act is to be found the
answer to the question how a power given by it is to be exercised.
Lord Cairns L.C. said **:

“, . . the cases to which I have referred appear to decide

nothing more than this: that where a power is deposited with
a public officer for the purpose of being used for the benefit

16 5 App.Cas. 214. ’ 17 Ibid, 225.
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of persons who are specifically pointed out, and with regard
to whom a definition is supplied by the legislature of the con-
ditions upon which they are entitled to call for its exercise,
that power ought to be exercised, and the court will require
it to be exercised.”

Lord Penzance said '®:

“The words ‘it shall be lawful ’ are distinctly words of per-
mission only—they are enabling and empowering words.
They confer a legislative right and power on the individual
named to do a particular thing, and the true question is not
whether they mean something different, but whether, regard
being had to the person so enabled—to the subject-matter, to
the general objects of the statute, and to the person or class
of persons for whose benefit the power may be intended to
have been conferred—they do, or do not, create a duty in
the person on whom it is conferred, to exercise it.”

And Lord Selborne said *°:

“ The question whether a judge, or a public officer, to whom

a power is given by such words, is bound to use it upon any
particular occasion, or in any particular manner, must be
solved aliunde, and, in general, it is to be solved from the
context, from the particular provisions, or from the general
scope and objects, of the enactment conferring the power.”

It is quite clear from the Act in question that the Minister is in-
tended to have some duty in the matter. It is conceded that he must
properly consider the complaint. He cannot throw it unread into
the waste paper basket. He cannot simply say (albeit honestly)
“1I think that in general the investigation of complaints has a dis-
ruptive effect on the scheme and leads to more trouble than (on
balance) it is worth; I shall therefore never refer anything to the
committee of investigation.” To allow him to do so would be to
give him power to set aside for his period as Minister the obvious
intention of Parliament, namely, that an independent committee
set up for the purpose should investigate grievances and that their
report should be available to Parliament. This was clearly never
intended by the Act. Nor was it intended that he could silently
thwart its intention by failing to carry out its purposes. I do not
regard a Minister’s failure or refusal to give any reasons as a
sufficient exclusion of the court’s surveillance. If all the prima facie
reasons seem to point in favour of his taking a certain course to
carry out the intentions of Parliament in respect of a power which
it has given him in that regard, and he gives no reason whatever
for taking a contrary course, the court may infer that he has no

18 5 App.Cas. 214, 229-230. 19 Tbid. 235.
A.C. 1968. 39
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H.L.(E) good reason and that he is not using the power given by Parlia-
1968 ment to carry out its intentions. In the present case, however, the
Padficld  Minister has given reasons which show that he was not exercising

Minister of 1S discretion in accordance with the intentions of the Act.
Agdculture, In the present case it is clear that Parliament attached con-
and Food  siderable importance to the independent committee of investigation
Lorp Pearce 2§ @ means to ensure that injustices were not caused by the opera-
- tion of a compulsory scheme. It provided no other means by
which an injustice could be ventilated. It was not content to leave
the matter wholly in the power of a majority of the board. Nor
was it content that the removal of injustice should be left to the
power of the Minister. It wished to have the published views of
an independent committee of investigation (with wide power to
explore the matter fully). It also wished that committee to
consider and weigh the public interest—a fact that makes it clear
that the question of public interest was not at that stage being left
to the Minister. When the report is published then the Minister
may and must make up his own mind on the subject. He has
power to do what he thinks best and decide whether or not to
implement the report. He is then answerable only to Parliament,
which will have the advantage of being able to understand the
pros and cons of the matter from the published report of an
independent committee. Until that is published nobody can
effectively criticise his action, since nobody will have a balanced
view of the strength of the grievance and its impact on the public

interest.

It is clear, however, as a matter of common sense, that Parlia-
ment did not intend that frivolous or repetitive or insubstantial
complaints or those which were more apt for arbitration should
be examined by the committee of investigation. And, no doubt,
the Minister was intended to use his discretion not to direct the
committee to investigate those. It is argued that, if he has a
discretion to that extent, he must also have an unfettered discre-
tion to suppress a complaint of substance involving the public
interest which has no other outlet. I cannot see why this should
be so. Parliament intended that certain substantial complaints
(involving the public interest) under the compulsory scheme should
be considered by the investigation committee. It was for the
Minister to use his discretion to promote Parliament’s intention.
If the court had doubt as to whether the appellants’ complaint
was frivolous or repetitive, or not genuine, or not substantial, or
unsuitable for investigation or more apt for arbitration, it would
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not interfere. But nothing which has been said in this case leads
one to doubt that it is a complaint of some substance which should
properly be investigated by the independent committee with a
view to pronouncing on the weight of the complaint and the
public interest involved.

The fact that the complaint raises wide issues and affects other
regions was not a good ground for denying it an investigation by
the committee. It is a matter which makes it very suitable for the
committee of investigation, with its duty to report on the public
interest, and its capacity to hear representatives of all the regions.

Moreover the Minister was mistaken in thinking that ““ normal
democratic machinery of the Milk Marketing Scheme” was a
ground for refusal to have the complaint investigated. It is
alleged that the normal democratic machinery of the board is
acting contrary to the public interest. The investigation under
section 19 and the Minister’s powers under section 20 were in-
tended to correct, where necessary, the normal democratic
machinery of the scheme. Parliament had put into the hands of
the Minister and those of the committee of investigation the power
and duty where necessary to intervene. A general abdication of
that power and duty would not be in accord with Parliament’s
intentions.

I would allow the appeal.

Lorp UprsoHN. My Lords, this appeal is of great importance to
the milk producing industry and therefore to the country in
general, for it is concerned with the refusal of the respondent
Minister to order an inquiry into the complaint of the appellants
representing the milk producing farmers of the South-Eastern
Region.

In 1931 Parliament, in order to produce better conditions
within the agricultural industry and more efficient and economical
methods of production and distribution, enacted the Agricultural
Marketing Act, 1931, which provided for schemes to be prepared
for the control of various sections of the industry. In 1933 pur-
suant to the provisions of the Act, the Milk Marketing Scheme,
1933, for England and Wales was prepared and approved by Par-
liament and is, subject to many subsequent amendments, still in
force; I shall refer to it as * the scheme.” Many other schemes
relating to the control of other sections of the industry have been
prepared and approved and the Act now controlling these schemes
is the Agricultural Marketing Act, 1958, an Act consolidating the

1055

H.L.(E)
1968

" Padficld

v.

Minister of

Agriculture,
isheries
and Food

LORD PEARCB



1056 HOUSE OF LORDS [1968]

H.L.(E) Act of 1931 and later amending Acts. For all relevant purposes
1968 schemes have statutory force.

—W As was intended by Parliament, the scheme was prepared by
Minisier of  th€ industry itself, a circumstance much relied upon in argument
Agriculture, on behalf of the Minister; but of course that does not mean that

Fisheries . . . .

and Food it received the unanimous approval of all milk producers; that
Loro Umorny  Would be impossible to expect of any scheme. The scheme pro-
— vided for a board to administer it consisting of members elected
by the eleven regions into which the country was for the purposes
of the scheme divided, one of them being the South-Eastern
Region. It provided for the registration of producers of milk and
in those days when compulsory powers were less familiar than
today, went so far as to provide that no unregistered producer
should sell any milk. Furthermore the scheme empowered the
board (a power quickly exercised and still in force) to resolve that
registered producers should sell only to the board and then only
at the price and upon the terms prescribed by the board. No one
doubts that these provisions were greatly to the advantage of the
industry as a whole, but a scheme which put the milk industry
into such a straight jacket may produce anomalies and individual
discontent. In my opinion it was with this (inter alia) in view and
in the realisation that such matters should receive review at
ministerial level that Parliament enacted the provision now to be

found in section 19 of the Act of 1958.

That section provided that the Minister should appoint two
committees, a consumers’ committee and a committee of investiga-
tion. The former committee is bound to consider and report to
the Minister upon any approved. scheme and any complaints
made to them as to the effect of the scheme on consumers, a matter
with which this appeal is not concerned.

The committee of investigation is by section 19 (3) (b)

“ charged with the duty, if the Minister in any case so directs,

of considering, and reporting to the Minister on . . . any
complaint made to the Minister as to the operation of any
scheme which . . . could not be considered by a consumers’
committee . . .” ‘

- These committees are by the Act permanent committees and
have been set up by the Minister to receive and deal with, from
time to time, matters referred to them, another indication that
Parliament realised that schemes might require inquiry and review
in operation as time went on and circumstances changed.

The South-Eastern region contend that for many years they
have received too low-a price for their products for the reasons I
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shall not discuss, for they are set out fully in the speech of my
noble and learned friend, Lord Reid. Further, it is perfectly
clear upon the facts that this question, having been considered by
two independent committees (with results on the whole favourable
to the South-Eastern Region) and having been raised on no less
than fifteen occasions at board meetings by the South-Eastern
regional representative since 1958, cannot be dismissed as frivo-
lous, vexatious or trivial. In fairness to the Minister and his
advisers let it be said that this has never been suggested.

At first sight, therefore, I should suppose that this was pre-
cisely the type of matter which Parliament had envisaged would
be fit for investigation by the committee of investigation and report
to the Minister, but the Minister has declined either to investigate
the complaint himself, as of course he was perfectly entitled to
do, or to refer it to the committee of investigation.

Section 19 (3) as a matter of language confers a discretion
upon the Minister as to whether any complaint made to him
should be referred to the committee of investigation, the relevant
words being ‘“if the Minister in any case so directs,” plainly
words of discretion and not of duty. But it was argued beéfore
your Lordships, perhaps more strenuously at the first hearing than
at the second after Supplemental Cases had been delivered, that
the case was governed by the principle established by the well
known case of Julius v. Bishop of Oxford2® where it was held
that words of permission such as ““it shall be lawful ” might in
some cases in fact call for its exercise and create a duty upon
the donee of the power or permission to exercise it. It was held not
to do so in that case where Parliament had conferred upon the
bishop a power to issue a commission, but, like so many cases in
our law where it was held that the principle did not apply, it is the
leading authority for the proposition that there may be, as it is so
often said, “ a power coupled with a duty.” In other words, as was
so succinctly stated by the court in Rex v. Steward of Havering
Atte Bower,®* “the words of permission . . . are obligatory ”;
briefly they create a duty, not a power.

But, in my opinion, that principle can have no apphcatlon to
the present where it is clear that Parliament would have used
different words if it had intended that the Minister was under a
duty to refer every complaint to the committee of investigation; in
fact Parliament would have adopted precisely the same language
as in section 19 (2) where consumers are empowered to make their

20 5 App.Cas. 214. 21 (1822) 5 B. & Ald. 691, 692.
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H.L.(E) complaints direct to the consumers’ committee without any inter-

1968 mediate reference to the Minister.
Padfield So it is clear that the Minister has a discretion and the real
Minister of Question for this House to consider is how far that discretion is

Agriculture,  subject to judicial control.
Fisheries

and Food My Lords, upon the basic principles of law to be applied there
Loro Ussonny  Was no real difference of opinion, the great question being how
- they should be applied to this case.

The Minister in exercising his powers and duties, conferred
upon him by statute, can only be controlled by a prerogative writ
which will only issue if he acts unlawfully. Unlawful behaviour
by the Minister may be stated with sufficient accuracy for the
purposes of the present appeal (and here I adopt the classification
of Lord Parker C.J., in the Divisional Court): (a)} by an outright
refusal to consider the relevant matter, or (b) by misdirecting him-
self in point of law, or (c) by taking into account some wholly
irrelevant or extraneous consideration, or (d) by wholly omitting to
take into account a relevant consideration.

There is ample authority for these propositions which were not
challenged in argument. In practice they merge into one another
and ultimately it becomes a question whether for one reason or
another the Minister has acted unlawfully in the sense of mis-
directing himself in law, that is, not merely in respect of some
point of law but by failing to observe the other headings I have
mentioned.

In the circumstances of this case, which I have sufficiently
detailed for this purpose, it seems to me quite clear that prima facie
there seems a case for investigation by the committee of investiga-
tion. As I have said already, it seems just the type of situation for
which the machinery of section 19 was set up, but that is a
matter for the Minister.

He may have good reasons for refusing an investigation, he
may have, indeed, good policy reasons for refusing it, though that
policy must not be based on political considerations which as
Farwell L.J. said in Rex v. Board of Education** are pre-
eminently extraneous. So I must examine the reasons given by
the Minister, including any policy upon which they may be based,
to see whether he has acted unlawfully and thereby overstepped
the true limits of his discretion, or, as it is frequently said in the
prerogative writ cases, exceeded his jurisdiction. Unless he has
done so, the court has no jurisdiction to interfere. It is not a Court

22 [1910] 2 K.B. 165, 181; 26 T.L.R. 422, C.A.
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of Appeal and has no jurisdiction to correct the decision of the
Minister acting lawfully within his discretion, however much the
court may disagree with its exercise.

In his affidavit filed in opposition to the appellants’ applica-
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Kirk, an Under Secretary of the Ministry, stated that he reached LORD UPJOHN

his decision for refusing a reference to the investigating commit-
tee for the reasons given in his private secretary’s letters of March
23 and May 3, 1965, all addressed to the respondents or their
solicitors. So to these letters I must turn to see whether his
reasons are open to challenge on the ground of being unlawful.
The first letter, that of March 23, 1965, in which the Minister
gave his reasons was, so far as relevant, in these terms:
“ The Minister’s main duty in considering this complaint has
been to decide its suitability for investigation by means of a
particular procedure. He has come to the conclusion that
it would not be suitable. The complaint is of course one that
raises wide issues going beyond the immediate concern of
your clients, which is presumably the prices they themselves
receive. It would also affect the interests of other regions and
involve the regional price structure as a whole. In any event
the Minister considers that the issue is of a kind which pro-
perly falls to be resolved through the arrangements available
to producers and the board within the framework of the
scheme itself. Accordingly he has instructed me to inform
you that he is unable to accede to your clients’ request that
this complaint be referred to the committee of investigation
under section 19 of the Act.”

This letter seems to me to show an entirely wrong approach to
the complaint. The Minister’s main duty is not to consider its
suitability for investigation; he is putting the cart before the horse.
He might reach that conclusion after weighing all the facts but
not until he has done so; but perhaps this is the least of the
criticisms (arising out of his letter) to be directed at the Minister.
But I have dealt with it as in argument it was seriously pressed
upon your Lordships as a conclusive consideration in answer to
any challenge to his powers.

His next statement—that it raises wide issues, etc.—shows a
complete misapprehension of his duties, for it indicates quite
clearly that he has completely misunderstood the scope and object
of section 19. It is when wide issues are raised and when the
complaint of one region raises matters which may affect other
regions and the regional price structure as a whole, that the
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Minister should consider it as a most powerful (though not con-
clusive) element in favour of referring the complaint instead of the
reverse. Then, again, in his final paragraph of this letter the
Minister reveals the same misconception. It was just because it
was realised that the board structure might produce within its
framework matters for complaint by those vitally affected that the
machinery of section 19 was set up. This letter shows that the
Minister was entirely misdirecting himself in law based upon a
misunderstanding of the basic reasons for the conferment upon
him of the powers of section 19.

I will turn to his second letter, that of May 3, 1965, which so
far as relevant was in these terms:

“You will appreciate that under the Agricultural Marketing
Act, 1958, the Minister has unfettered discretion to decide
whether or not to refer a particular complaint to the commit-
tee of investigation. In reaching his decision he has had in
mind the normal democratic machinery of the Milk Market-
ing Scheme, in which all registered producers participate and
which governs the operations of the board.”
This introduces the idea, much pressed upon your Lordships in
argument, that he had an “ unfettered ” discretion in this matter;
this, it was argued, means that, provided the Minister considered
the complaint bona fide, that was an end of the matter. Here
let it be said at once, he and his advisers have obviously given a
bona fide and painstaking consideration to the complaints ad-
dressed to him; the question is whether the consideration given
was sufficient in law.
My Lords, 1 believe that the introduction of the adjective
“ unfettered ” and its reliance thereon as an answer to the appel-
lants’ claim is one of the fundamental matters confounding the
Minister’s attitude, bona fide though it be. First, the adjective
nowhere appears in section 19, it is an unauthorised gloss by the
Minister. Secondly, even if the section did contain that adjective
I doubt if it would make any difference in law to his powers, save
to emphasise what he has already, namely that acting lawfully he
has a power of decision which cannot be controlled by the courts;
it is unfettered. But the use of that adjective, even in an Act of
Parliament, can do nothing to unfetter the control which the
judiciary have over the executive, namely that in exercising their
powers the latter must act lawfully and that is a matter to be
determined by looking at the Act and its scope and object in
conferring a discretion upon the Minister rather than by the use
of adjectives.



A.C. AND PRIVY COUNCIL

The second sentence of this letter again only shows what I
have earlier pointed out, that the Minister has failed to under-
stand that it may be his duty to intervene where there is a serious
complaint that the “democratic machinery ” of the board is pro-
ducing unfairness among its members.

Those are the reasons relied upon by the Minister for refus-
ing a reference. Summing up the matter shortly, in my opinion
every reason given shows that the Minister has failed to under-
stand the object and scope of section 19 and of his functions and
duties thereunder which he has misinterpreted and so misdirected
himself in law.

The matter, however, does not end there, for in his affidavit
the Minister referred, as I have already mentioned, to Mr. Kirk’s
letter of May 1, 1964, without disapproval. That letter contained
this paragraph: _

“3. In considering how to exercise his discretion the Minister
would, amongst other things, address his mind to the possi-
bility that if a complaint were so referred and the committee
were to uphold it, he in turn would be expected to make a
statutory order to give effect to the committee’s recommenda-
tions. It is this consideration, rather than the formal eligibility
of the complaint as a subject for investigation, that the
Minister would have in mind in determining whether your
particular complaint is a suitable one for reference to the

committee. We were unable to hold out any prospect that
the Minister would be prepared to regard it as suitable.”

This fear of parliamentary trouble (for, in my opinion, this must
be the scarcely veiled meaning of this letter) if an inquiry were
ordered and its possible results is alone sufficient to vitiate the
Minister’s decision which, as I have stated earlier, can never validly
turn on purely political considerations; he must be prepared to
face the music in Parliament if a statute has cast upon him an
obligation in the proper exercise of a discretion conferred upon
him to order a reference to the committee of investigation. -

My Lords, I would only add this: that without throwing any
doubt upon what are well known as the club expulsion cases,
where the absence of reasons has not proved fatal to the decision
of expulsion by a club committee, a decision of the Minister stands
on quite a different basis; he is a public officer charged by Parlia-
ment with the discharge of a public discretion affecting Her
Majesty’s subjects; if he does not give any reason for his decision
it may be, if circumstances warrant it, that a court may be at
liberty to come to the conclusion that he had no good reason-for
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reaching that conclusion and order a prerogative writ to issue
accordingly.

The Minister in my opinion has not given a single valid reason
for refusing to order an inquiry into the legitimate complaint (be
it well founded or not) of the South-Eastern Region; all his
disclosed reasons for refusing to do so are bad in law. I would
allow this appeal in the terms proposed by my noble and learned
friend, Lord Reid.

Appeal allowed.

The House of Lords ordered that the cause be remitted to the
Divisional Court of the Queen’s Bench Division to require the
respondent, the Minister of Agriculture, Fisheries and Food, to
consider the complaint of the appellants according to law. It
further ordered that the respondents do pay to the appellants the
costs incurred by them in the courts below and also two-thirds of
the costs incurred by them in respect of the appeal to the House
of Lords.

Solicitors: Biddle & Co.; The Solicitor, Ministry of Agriculture,
Fisheries and Food.

F. C.

[PRIVY COUNCIL]
KULAMMA v. MANADAN

Fiji—Native land—Unlawful * dealing” with—Share farming agree-
ment—Agreement of purely contractual and personal character—
W hether agreement an *“ alienation” of the farmer's interest—
Whether a * dealing with the land "—Native Land Trust Ordmance,
Cap. 104 (Laws of Fiji, 1955 Rev.), s. 12.

A share farming agreement made between the appellant’s late
husband, S., and his brother, the respondent, M., relating to
native land, provided:

“1. The owner S. will employ the farmer M. to farm and
the farmer will farm the said land to the best of his skill
and ability. 2. This agreement shall enure until all moneys
owing by the owner to M.H.S. are fully paid. 3. The farmer
will at all times . . . cultivate and farm . . . according to

* Present: LORD GUEST, LORD WILBERFORCE and LORD PEARSON.
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[HOUSE OF LORDS]

SECRETARY OF STATE FOR EDUCATION AND
SCIENCE . . APPELLANT
AND

TAMESIDE METROPOLITAN BOROUGH
COUNCIL . . . . . . RESPONDENTS
1976 July 22, 23, 26 . Lord Denning M.R., Scarman and

Geoffrey Lane L.JJ.

1976 July 29, 30, 31; Lord Wilberforce, Viscount Dilhorne, Lord Diplock,
Aug. 2; Lord Salmon and Lord Russell of Killowen
Oct. 21

Education—School—Secretary of State, powers of—Local education
authority proposing to introduce comprehensive system of
education—Scheme approved by Secretary of State—Control
of authority passing to political opponents committed to reten-
tion of grammar schools—Authority proposing selective entry
to grammar schools—Direction by Secretary of State to imple-
ment scheme of comprehensive education—W hether lawful—
W hether authority “ proposing to act unreasonably "—W hether
sufficient time for authority to put proposals into effect—Duty
of teachers to cooperate—Education Act 1944 (7 & 8 Geo. 6,

c. 31),ss.1(1),8 (), 13 (1) (4), 681 (as amended by Education
Act 1968 (c. 17), 5. 1 (2)

A local education authority proposed to bring all the schools
in their area under the comprehensive principle. Their scheme
was approved by the Secretary of State for Education and
Science in November 1975, and implementation of the scheme
was envisaged by the begmmng of the school year in Septem-
ber 1976. In May 1976 local government elections were held,
and in the authority’s area the survival of the grammar schools
was a strongly fought issue on which the opposition party took
a stand. The opposition party gained control of the authority,
and considered that they had a mandate to reconsider their
predecessors’ education policy. The new authority proposed
to continue and complete three new comprehensive schools
which were in the course of construction, to continue 16
secondary modern schools and to postpone plans for conver-
sion of three grammar schools into comprehensive schools or
sixth form colleges. In-a letter to the Secretary of State on
June 7, they said that the schools in their area were not ready
for the changed roles proposed by their predecessors and that
implementation of those proposals in September would have
caused grave disruption to the children’s education. They
summarised their present plans as being * the maintenance of

1 Education Act 1944, as amended, ss. 1 (1), 8 (1): see gost p. 10538, C-E.

S. 13: “(1) ... where a local education authority intend to make any significant
change in the character, . . . of a county school, they shall submit proposals for that
purpose to the Secretary of State. . . . “) Any proposals submitted to the Secretary
of State under this section may be approved by hlm after making such modifications
therein, if any, as appear to him to be desirable:.

S. 68: see post, p. 1046E-F.
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the status quo with the least disturbance and disruption to the
children’s education pending any longer term, well thought out
proposals.” All allocations of pupils for the forthcoming year
made by their predecessors—some 3,000—would be honoured
subject to parents’ agreement. Two of the grammar schools
would remain grammar schools open to 1l-year-old entry,
making 240 selective places available. All parents of 11-year-
olds were to be given the right to apply for reallocation. If,
as was likely, the number of applicants exceeded the number
of places available, those pupils most suitable and most likely
to benefit from that type of education would be selected by a
combination of reports, records and interviews. There would
be no formal 11-plus examination. (In the event, there were
783 applications by parents of 1l-year-olds. for the 240 places
in response to letters sent out to 3,200 parents.)

On June 11 the Secretary of State, acting under section

+ 68 of the Education Act 1944, directed the authority to give

effect to the proposals approved by him in November 1975
and to implement the arrangements previously made for the
allocation of pupils to secondary schools for the coming year
on a non-selective basis. His letter of direction stated “ A
change of plan at this stage of the year, designed to come
into effect less than three months later, must . . give rise to
considerable difficulties .

On June 18, 1976, the Secretary of State apphed for an
order of mandamus ordermg the authority to comply with
his direction. The Divisional Court held that the Secretary
of State was justified in saying that in the circumstances there
was no time to carry out the proposed selection procedure
by September and that accordingly there had been material
on which he had been entitled to express himself as satisfied
that the authority were going to act unreasonably. They
made the order of mandamus.

The Court of Appeal received evidence to the effect that
the selection procedure proposed by the authority (on the
basis of reports, records and interviews) was well known and
tried and workable and that sufficient teachers were available
to form a selection panel. They allowed the authority’s
appeal and quashed the order of mandamus.

- On appeal by the Secretary of State : — "

Held, dismissing the appeal, that under the Act of 1944 a
local education authority were entitled to have a policy, and
section 68 did not entitle the Secretary of State to require them
to abandon it because he disagreed with it; that he could give a
direction only if they were acting unreasonably in doing what
they were entitled to do; that his objection that their pohcy
was creating a dilemma for parents was insupportable in view
of the fact that the electorate, including many parents, had
voted for a selective basis of secondary education and the
authority were providing it; that the critical question was
whether on June 11, 1976, the Secretary of State had had a
sufficient factual basis for believing that the change proposed
by the authority would lead to educational chaos or undue
disruption, bearing in mind that the electorate must have
accepted that there would be some disruption; that the question

which the Secretary of State. should .bave considered- was -
whether a reasonable authority would-have attempted to carry .
out the selection procedure proposed in the time available or.

at all; that he did not appear to have directed his mind pro-
perly or at all to that question; that although the authority’s
letter stating that selection would be by a combination of

1015
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reports, records and interviews was lacking in specification it
must have conveyed sufficient to the experts at the Department
of Education and Science to have enabled them to understand
what was meant, and such defects as there were in the pro-
posed procedure did not enable it to be said that no reason-
able authority would have attempted to carry it out; that the
teachers were public servants with responsibility for their pupils
and a duty to produce reports and it could not have been
unreasonable for the authority to have taken the view that if
the Secretary of State did not intervene the teachers would
cooperate; and that, accordingly, there had been no ground
on which the Secretary of State, properly directed, could have
found that the authority were acting or proposing to act un-
reasonably (post, pp. 10466—1047c, 10488-c, 1050u—1051a,
E~G, 1052A, B-G, 1054c, 1058:H—1059A, 1061D, F—G, 1062E—G,
10648, B, G—10658, 10668B-C, E-F, G—1067A, 1070B-D, F-G,
10718-c, u, 10728-c, 10738-C, 1074D-E, 1075F, G—H, 1076C-D).

Per Lord Russell of Killowen. “ Unreasonably” is a very
strong word indeed (post, p. 1075¢). Facts subsequently brought
forward as existing on June 11 could not properly be relied
on as showing that the authority’s proposals were not
unreasonable unless they were of such a character that they
could be taken to have been within the knowledge of the
Secretary of State (post, p. 1076E).

Decision of the Court of Appeal, post, pp. 1020H et seq.,
affirmed.

The following cases are referred to in their Lordships’ opinions:

Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation
[1948] 1 K.B. 223; [1947] 2 All E.R. 680, C.A.

Secretary of State for Employment v. ASLEF (No. 2) [1972] 2 Q.B.
455; [1972] 2 W.L.R. 1370; [1972] 2 All ER. 949, CA.

W. (An Infant), In re [1971] A.C. 682; [1971] 2 W.L.R. 1011; [1971]
2 AIlE.R. 49, HL.(E.).

The following additional cases were cited in argument in the House of
Lords:

Cumings v. Birkenhead Corporation [1972] Ch. 12; [1971] 2 W.L.R.
1458; [1971] 2 ALLE.R. 881, C.A.

MCcEldowney v. Forde [1971] A.C. 632; [1969] 3 W.LR. 179; [1969] 2
AllER. 1039, HL.(N.L).

Padfield v. Minister of Agriculture, Fisheries and Food [1968] A.C. 997;
[1968]. 2 W.L.R. 924; [1968] 1 All E.R. 694, HL.(E.).

Reg. v. Minister of Housing and Local Government, Ex parte Chichester
Rural District Council [1960] 1 W.L.R. 587; [1960] 2 All E.R. 407,
D.C.

Rex v. Bishop of Sarum [1916] 1 K.B. 466.

Sadler v. Sheffield Corporation [1924] 1 Ch. 483,

The following cases are referred to in the judgments of the Court of
Appeal:

Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation
[1948] 1 K.B. 223; [1947] 2 Al E.R. 680, C.A.

City of Plymouth (City Centre) Declaratory Order 1946, In re; Robinson
v. Minister of Town and Country Planning [1947] K.B. 702; [1947]
1 All ER. 851, C.A.
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Liversidge v. Anderson [1942] A.C. 206; [1941] 3 All ER. 338, HL.(E).
Nakkuda Aliv. Jayaratne {1951] A.C. 66, P.C.
Padfield v. Minister of Agriculture, Fisheries and Food [1968] A.C. 997;
[1968] 2 W.L.R. 924; [1968] 1 All E.R. 694, C.A. and H.L.(E.).
Ridge v. Baldwin [1964] A.C. 40; [1963] 2 W.L.R. 935; [1963] 2 All
E.R. 66, HL.(E.).

Secretary of State for Employment v. ASLEF (No. 2) [1972] 2 Q.B. 455;
[1972] 2 W.L.R. 1370; [1972] 2 All E.R. 949, CA. -

W. (An Infant), In re [1971] A.C. 682; [1971] 2 W.L.R. 1011; [1971] 2
AllE.R. 49, HL.(E.).

The following additional cases were cited in argument in the Court of
Appeal:

Bradbury v. Enfield London Borough Council [1967] 1 W.L.R. 1311;
[1967] 3 AL E.R. 434, CA.

British Oxygen Co. Ltd. v. Board of Trade [1969] 1 Ch. 57; [1968] 3
W.L.R.1; [1968] 2 All E.R. 177.

Cumings v. Birkenhead Corporation [1972] Ch. 12; [1971] 2 W.L.R 1458;
[1971] 2 AL E.R. 881, C.A.

Hanks v. Minister of Housing and Local Government [1963] 1 Q.B. 999;
[1962] 3 W.L.R. 1482; [1963] 1 All E.R. 47.

Mountview Court Properties Ltd. v. Devlin (1970) 21 P. & C.R. 689, D.C.

Sadler v. Sheffield Corporation [1924] 1 Ch. 483.

Watt v. Kesteven County Council [1955] 1 Q.B. 408; [1955] 2 W.L.R.
499; {1955] 1 All E.R. 473, C.A. .

APPEAL from the Divisional Court of the Queen’s Bench Division.

On June 11, 1976, the Secretary of State for Education and Science,
in the exercise of the powers conferred by section 68 of the Education Act
1944 and vested in him by the Secretary of State for Education and Science
Order 1964, directed the Tameside local education authority, the Tameside
Metropolitan Borough Council, to give effect to proposals which he had
approved on November 11, 1975, and accordingly to implement the
arrangements previously made for the allocation of pupils to secondary
schools for the coming school year on a non-selective basis and to make
such other provision relating to the staffing of the schools, alterations to
school premises and other matters as were required to give effect to the
proposals. His letter of direction read:

“T am directed by the Secretary of State for Education and Science to
refer to correspondence between the department and the authority beginning
with Mr. J. 1. Langtry’s letter of May 11 which asked whether the authority
intended to implement the secondary reorganisation proposals approved by
the Secretary of State on November 11, 1975, and, in the event of the
authority deciding not to implement those in September, for full details of
the arrangements proposed for the transfer of pupils to county secondary
schools in September. On May 19 the education services committee
recommended that the authority should not implement the approved pro-
posals but made no statement of any alternative arrangements for the
transfer of pupils for the coming school year. On May 20 the authority
were invited to discuss the situation with the Secretary of State in the week
beginning May 24, but were unable to do so. The department accordingly
wrote to the authority again on May 26 asking for a precise-and detailed
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statement of the plans which the authority hoped to put into effect in
September. As a result of that letter, a meeting took place on Wednesday,
June 9, between the Secretary of State and representatives of the authority
including Councillor Grantham, leader of the council, and Councillor
Thorpe, chairman of the education services committee.

“ The background to the meeting is that on March 19, 1975, the
authority submitted to the Secretary of State proposals under section 13
of the Education Act 1944. These proposals provided for changes in the
character of all their county secondary grammar and modern schools in
September 1976 in such a way as to end selection by ability and aptitude
and to establish a comprehensive system of secondary education. The
Secretary of State approved the proposals on November 11, 1975. Since
that date extensive preparations have been made to put the proposals into
effect. Much progress has been made in the staffing of the proposed
comprehensive schools; teachers have been planning courses for them;
building work directly related to changes in the character of some schools
has been put in hand; and over 3,000 children due to transfer from primary
schools this year have been allocated to secondary schools without reference
to ability or aptitude, the former selective processes being no longer appro-
priate, and largely by reference to parental choice.

‘“ At the meeting on June 9 the authority’s representatives informed the
Secretary of State that the council had on June § resolved to continue the
21 schools which were the subject of the proposals approved under
section 13, the five grammar schools as ‘11 to 18 academic high schools’
and ‘the remainder as ‘11 to 16 secondary schools,” and accordingly to
modify the arrangements already made for the allocation of pupils to
secondary schools for the coming year. Their reasons for these proposals
were set out in a letter from the chairman of the education services com-
mittee dated June 7 and the proposals themselves were explained in detail
by the authority’s representatives at the meeting.

* The Secretary of State has given the most careful consideration to the
representations made to him. He is satisfied that the authority are pro-
posing to act unreasonably with respect to the exercise of the powers
conferred, and the performance of the duties imposed, by and under the
Education Acts 1944 to 1976 * regarding the provision of secondary
education for their area and in particular with respect to their powers and
duties (express and implied) under sections 8 and 17 of the Education Act
1944 regarding the admission of pupils to secondary schools on transfer
from primary schools at the beginning of the coming school year, i.e., on
September 1, 1976. A change of plan at this stage of the year, designed
to come into effect less than three months later, must in his opinion give
rise to considerable difficulties. The authority’s revised proposals confront
the parents of children due to transfer in September with the dilemma
of either adhering to secondary school allocations for their children which
they may no longer regard as appropriate, or else submitting to an impro-
vised selection procedure (the precise form of which, the Secretary of State
understands, has even now not been settled) carried out in circumstances
and under a timetable which raise substantial doubts about its educational

* Reporter's. note.. “ 1976 refers to the Education Bill.
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validity. Furthermore it is clear from the terms of paragraph 10 of the
resolution adopted at the special council meeting of June 8, which were
elaborated in ‘the course of the meeting of June 9 by the authority’s repre-
sentatives, that an abnormally high proportion of pupils might need to be
reallocated to different secondary schools during, or at the end of, the
educational year beginning in September 1976. This would impose a further
measure of disturbance on top of the present uncertainty. In addition the
change of plan at this time in the educational year threatens to give rise to
practical difficulties in relation to the appointments of staff already made
and the construction of buildings for the new comprehensive schools and
to create a degree of confusion and uncertamty which could impair the
efficient working of the schools.

“In the exercise of the powers conferred by section 68 of the Education
Act 1944, and vested in him by the Secretary of State for Education and
Science Order 1964, the Secretary of State hereby directs the authority to
give effect to the proposals which he approved on November 11, 1975, and
accordingly to implement the arrangements previously made for the alloca-
tion of pupils to secondary schools for the coming school year on a
non-selective basis and to make such other provision relating to the staffing
of the schools, alterations to school premises and other matters as is
required to give effect to the proposals.”

By notice of motion dated June 18, 1976, the Secretary of State applied
pursuant to leave granted by the Divisional Court on that date for an order
of mandamus directed to the council requiring them to exercise the powers
conferred and duties imposed on them by and under the Education Acts
1944 to 1976 [sic] in accordance with his directions dated June 11, 1976,
on the grounds that he, having been satisfied that the council were pro-
posing to act unreasonably with respect to the exercise of the powers
conferred, and the performance of the duties imposed, by and under the
the Acts of 1944 to 1976 [sic] regarding the provision of secondary edu-
cation for their area, as he had been entitled to do by section 68 of the
Act of 1944, as amended, had given directions to the council dated June 11,
1976; that it had been then and thereafter the duty of the council to
comply with that direction and that they did not intend to do so unless
Tequired to do so by the court.,

On July 12, 1976, the Divisional Court granted the order. In his judg-
ment, Lord Widgery CJ. said:

“In the end Mr. Woolf’s argument, as it seems to me, was this. He
said there are lots of things which are going to cause trouble if we
get a sudden change of plan at the ast minute like this. There are all
sorts of difficulties arising and all sorts of wasted building work will
occur, but absolutely crucial in this case is the fact that there are 240
grammar school places to fill. They are available to be filled in
September. The children have been warned suitably in advance.
Yet, says Mr. Woolf, there is nothing in the proposals of the Tameside
authority as to how this selection is to be carried out either in the
time available or at all.

" ““ We can only set aside the Secretary of State’s directions if we are
satisfied that he has gone outside his jurisdiction and has made this
order when there is no ground upon which it can lawfully be made.
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Although I have not found this an easy case, and although, I confess,
my opinion of the conclusion has wavered from time to time from
one side to the other, I think in the end Mr. Woolf has satisfied us
that there was here before the Secretary of State material upon which
he could express himself as- satisfied that the local authority were
going to act unreasonably.

*'This is not in any sense a victory for comprehensive education
or selective education. It is simply a conclusion that, when the
Secretary of State says there is no time to get this done by September,
I think he is right on that one point. I am not required to go into
any other grounds. On the question of whether there was time to get
this done by September he says he thought not. In my view there
was material upon which, if he thought fit, he could reach that
conclusion.”

Cusack J. agreed. May J., also agreeing, said:

“ Having heard the argument on both sides, I have ultimately come to
the conclusion that there was relevant material upon which the Secre-
tary of State was entitled to come to the conclusion to which he did
come. Shortness of time coupled with the lack of cooperation from
some of the teachers in the area I think provided him with sufficient
evidence to entitle him to decide as he did. On the affidavits and
exhibits before us, I am not impressed with the other grounds referred
to by the Secretary of State—the fresh contracts which it is contended
have been entered into with teachers within the new comprehensive
system; the building work which it is alleged has been put in hand;
still less the planning of the new courses which it is said has been done.
Further, had the local authority had the cooperation of the teachers
concerned, it would I think have been difficult for the Secretary of
State to have contended that there was then any relevant material
before him upon which he could have reached the necessary conclusion
under section 68 of the Act of 1944. Without that cooperation,
however,. it is certainly arguable that it is difficult to see how all the
children under the aegis of this local authority could fairly have been
allocated to appropriate secondary schools in time for the new term
in September next, and in the end I have come to the conclusion
that this was sufficient material upon which a Secretary of State could
decide as the Secretary of State in fact did.”

The council appealed.

Anthony Lloyd Q.C., Leon Brittan and Andrew Caldecott for the
council,

David McNeill Q.C. and J. J. Hodgson for six parents.

T. H. Bingham Q.C. and Harry Woolf for the Secretary of State.

Lorp DENNING M.R. There is a controversy on this question: should
the grammar schools be turned into comprehensive schools? Most educa-
tionalists and parents know what the controversy is all about, but for others
who do not know the background perhaps I may say a word. The differ-
ence lies in the way the children are selected on and after the age of 11.
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In order to go to a grammar school, a boy or girl of age 11 has to show
some marked ability or aptitude. When he gets there, he or she will mingle
with other bright youngsters and be taught there right through until the
age of 18. But a comprehensive school takes any boy or girl of age 11
without reference to his or her ability or aptitude. The bright and the dull
start together in classes, but they are divided into different streams as they
develop in ability or aptitude. They remain at the comprehensive school
until they are 16. Most of them then leave to go to work, But those who
wish can go on for two more years at a sixth form college where they are
given more advanced teaching. That is from 16 to 18.

Each system has its advocates. Those who support the grammar
schools point to their long and distinguished record going back
before the Reformation. They were, says Trevelyan, “ the typical unit of
FElizabethan education . . . where the cleverest boys of all classes were
brought up together ”: see Trevelyan, English Social History (1944),
p. 162 [Illustrated English Social History (1949-1952), vol. 2, p. 23l
Those who seek to retain them claim that they retain the inherited virtues
of sound learning and hard work leading to fine achievement: and many
parents, they say, wish still to send their children to a grammar school, if
it is available, rather than to a comprehensive. In contrast the compre-
hensive schools are of recent origin. Those who support them claim that
they give equally good education for the able children as the grammar
schools; and, what is more, they provide better education for the many
others. So much support is now given to comprehensive schools that a bill
before Parliament seeks to declare that “ the comprehensive principle * is
to be applied throughout our educational system. It says that pupils are
not to be selected “ by reference to ability or aptitude.”

We, of course, in this court support neither side in this controversy:
but we have to take notice that the political parties are concerned in it.
This is shown by the dispute which is now before the court. It is about
education in the Tameside metropolitan area (which was formed in 1974
as a part of Lancashire and Cheshire). Before May 1976 the council was
controlled by the Labour party. But on May 6, 1976, there were local
elections which brought the Conservatives to power. Whilst the Labour
councillors were in the majority, they had made plans to change over to
the ‘‘ comprehensive principle ” as soon as it could be done. On March 19,
1975, they made detailed proposals to the minister whereby they were going
(1) to put into use three new purpose-built comprehensive schools; (2) to
bring 16 secondary modern schools into the comprehensive principle; and
(3)—this is the particular proposal now in question—to shut down five
grammar schools and to turn three of them into three comprehensive
schools and the other two into two sixth form colleges. The buildings for
this changeover were not to be purpose-built. The staff and pupils were
still to be in the old grammar school buildings. On November 11, 1975,
these proposals of the old council were approved by the Secretary of State.
But they were opposed by the Conservative party in the council as being
premature. At the local elections in 1975 and 1976 the Conservative coun-
cillors made it one of their planks in their election campaign. Their
leaflets put it in this way:
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** Education,

“ Present comprehensive plan will not be implemented.

“ A review of complete education system will be undertaken to im-
prove opportunities for all children together with freedom of parental
choice.”

On May 6, 1976, the Conservative party gained control. They approved
and adopted much that their predecessors had done towards the compre-
hensive principle. For instance, three new comprehensive schools had been
built—purpose-built—as comprehensive schools. The Conservative party
considered these as a valuable nucleus for the future. They also approved
the proposal that the 16 existing secondary modern schools should be
brought into line with the comprehensive principle. But here is the point:
they proposed to postpone the plans for the five grammar schools because
they thought that the changes would themselves cause much disruption and
disturbance to the children’s education and it would be better to continue
the five grammar schools as they were for a time so that the position could
be reviewed. Their policy was, they said, to maintain “the status quo
with the least disturbance and disruption to the children’s education
pending any longer term, well thought out proposals.”

When the Secretary of State heard of the postponement by the new
council he was much concerned. He thought that the plans of the previous
council had gone too far to be put into reverse in this way. He thought
that the new council were acting, or proposing to act, unreasonably in post-
poning the changeover. On June 11, 1976, he directed the new council
that they were to implement the old council’s proposals and a week later,
on June 18, 1976, he followed this up by applying to the. Divisional Court
for an order of mandamus commanding the new council to implement the
old council’s proposal. On July 12, 1976, the Divisional Court granted
the mandamus. The new council appeal to this court and are supported
by some of the parents of the children affected.

Before I go into what the minister has done and his reasons, I will
consider the facts by summarising the arguments put on either side on this
proposed postponement. The new council—that is, the local authority—
rely on the result of the May election. They say that the issue was put
plainly before the electorate. The new council consider that they have a
mandate for postponing the old council’s proposals and that they are
morally bound to honour that mandate if they can legitimately do so.
That is their first argument.

The new council also say that the old council were proceeding with
too much haste to implement the changeover. They say that if the pro-
posals of the old council were implemented immediately—without a pause
for review—it would lead to disruption of the studies of many pupils,
especially those already in the sixth form (where they spend two years) and
those due to go up into it. Those pupils who had been there for one year
already would have to stay in the old grammar schools for their last year,
taught, they expect, by junior teachers. Those going up into the sixth form
at age 16 would have to go to the new sixth form colleges for their last
two years in new surroundings and with new teachers and with building
work not started or not completed and this, they say, would be at a crucial
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time when they were to take their examinations (such as the “ A ” levels) on
which their future careers depend. Those are not all, but only some, of
the arguments which were being adduced by the new council.

On the other hand, there are arguments on the other side. The Secre-
tary of State has strong arguments against any postponement. He says
that many preparations have been made for the changeover to take place
on September 1, 1976, and it would cause unwarranted disruption if these
were now to be put into reverse. These preparations were summarised by
the department in these words in the letter of June 11:

*“Much progress has been made in the staffing of the proposed com-
prehensive schools: teachers have been planning courses for them;
building work . . . has been put in hand; and over 3,000 children ” (of
11) ““. . . have been allocated [places] without reference to ability or
aptitude.”

Those are the principal arguments being put forward by the Secretary of
State.

But to these arguments the new council make their answer. They admit
that if the proposals were to be postponed there would be some disruption,
but they assert that there would be not nearly so much disruption as the
department fears. Staffing, they suggest, will present few problems because
95 per cent. of the teachers will remain in the same schools anyway, and
their new contracts will be honoured. The new courses, they say, have
not been planned in detail and can readily be revised before the new term
starts. Little building work has been put in hand, and a great deal will not
be completed in time for the new term. As to the 3,000 new 11-year-olds
who are coming up, they say that the great majority of parents are content
with the places allocated to them. They have written to all those parents
with youngsters who are coming up to 11, and have had replies from all.
Only 783 wish their children to go to a grammar school, if available.
The new council admit that, if the grammar schools are to be retained
for a year pending review, there will be only 240 places available.
(These will arise because of the change back from the proposed sixth form
colleges, Ashton and Hyde)) So the new council will have 240 places
available for those 783. It will be necessary to find some way of selecting
the 240 children to fill them; and furthermore to make the selection in time
for the new term starting in September 1976. Eventually, as the argument
proceeded, it seemed that this selection became the main crux of the
difference between the parties before us.

Now it is most important to remember that we have to view the matter
—as the parties had to view the matter—as at June 11, 1976, when the
Secretary of State made his decision. What were the materials then before
the new council? They were hopeful that those 240 could have been
selected well and fairly before the end of the summer term. It would not
end until July 23. So they had six weeks, and they say that it could have been
done if the teachers and staff had been willing to cooperate with the new
council in making the selection. They would go through the records and
recommendations from the primary schools. They would have standardised
reasoning tests and then the selection could be well and truly made if only
the teachers and staff were willing to cooperate. But unfortunately it
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appears that some of the trade unions, speaking through the teachers con-
sultative committee, said that they were unwilling to cooperate in this
changeover. Faced with the unwillingness of some at least of the teachers
to cooperate,:the new council had then in their minds—and have since
formulated in affidavits before us—a plan to overcome this difficulty. They
say that they will be able to get the records of the 783 pupils from the
primary schools and that they can get a *‘ selection panel > of 20 teachers
who are willing to serve on a selection board. The chairman is to be the
headmaster of a junior school of much experience. He says in his affidavit :

“If I bad a selection panel of 20 teachers (10 couples) I am of the
opinion that a fair, feasible and practicable selection of 240 places
from 783 applications can comfortably be made within one week.”

If this view of the new council is accepted, then it does appear that,
although it would be far from perfect, a selection can be made out of the
783 children whereby 240 of the best and brightest of these youngsters can
be allocated places at the grammar schools. It can be done even now with
only five weeks to go before the new term. All the more so could it have
been done on June 11, 1976, when the matter. has to be tested. They had
good reason then to believe that a fair selection could be made.

Now we have to come to the point: Was the Secretary of State
warranted in the course which he took on June 11, 1976? He said he
was satisfied that the new council was acting or proposing to act un-
reasonably. He relied on his powers under section 68 of the Education
Act 1944. The question for the court today is whether he was lawfully
exercising his powers under that section or not. So I must read it,
because the whole case turns upon it. It says, as amended :

“If the Secretary of State is satisfied, either on complaint by any
person or otherwise, that any local education authority . . . [has]
acted or [is] proposing to act unreasonably with respect to the
exercise of any power conferred or the performance of any duty
imposed by or under this Act, he may . . . give such directions as
to the exercise of the power or the performance of the duty as appear
10 him to be expedient.” '

The governing words which we have to consider here are, first, “If
the Secretary of State is satisfied,” and, secondly, *‘ that any local education
authority . . . [has] acted or [is] proposing to act unreasonably.” So
much depends on the interpretation of those words that I must say some-
thing upon' them.

So far as ‘“satisfied ” is concerned, it is suggested—and was sug-
gested by the chief officers of the local authority on June 21, 1976—
that once the Secretary of State said that he was “ satisfied ” his decision
could not be challenged in the courts unless it was shown to have
been made in bad faith. We were referred by Mr. Bingham to Liver-
sidge v. Anderson [1942] A.C. 206, where Lord Atkin drew attention to
cases where the Defence Regulations required the Secretary of State
to be “satisfied” of something or other. Lord Atkin said, at p. 233:
“In all these cases it is plain that unlimited discretion is given to the
Secretary of State, assuming as everyone does that he acts in good
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faith,” to which I would add a similar passage by Somervell L.J. in In re
City of Plymouth (City Centre) Declaratory Order 1946: Robinson V.
Minister of Town and Country Planning [1947] K.B. 702, 721. Those
statements were made, however, in relation to regulations, in war time or
immediately after the war when the decisions of the executive had to be
implemented speedily and without question. That was pointed out by
Lord Radcliffe in Nakkuda Ali v. Jayaratne [1951] A.C. 66, 77
and by Lord Reid in Ridge v. Baldwin [1964] A.C. 40, 73. Those
statements do not apply today. Much depends on the matter about which
the Secretary of State has to be satisfied. If he is to be satisfied on a
matter of opinion, that is one thing. But if he has to be satisfied that
someone has been guilty of some discreditable or unworthy or unreason-
able conduct, that is another. To my mind, if a statute gives a minister
power to take drastic action if he is “satisfied ™ that a local authority has
acted or is proposing to act improperly or unreasonably, then the minister
should obey all the elementary rules of fairness before he finds that the
local authority is guilty or before he takes drastic action overruling them.
He should give the party affected notice of the charge of impropriety or
unreasonableness and a fair opportunity of dealing with it. I am glad to
see that the Secretary of State did so in this case. He had before him
the written proposals of the new council and he met their leaders. In
addition, however, the minister must direct himself properly in law. He
must call his own attention to the matters he is bound to consider. He
must exclude from his consideration matters which are irrelevant to that
which he has to consider and the decision to which he comes must be
one which is reasonable in this sense: that it is, or can be, supported with
good reasons or at any rate is a decision which a reasonable person might
reasonably reach. Such is, I think, plain from Padfield v. Minister of
Agriculture, Fisheries and Food [1968] A.C. 997 which is a landmark in
our administrative law and which we had in mind in Secretary of State for
Employment v. ASLEF (No. 2) [1972] 2 Q.B. 455, 493, 510. So much
for the requirements if the minister is to be “ satisfied.”

Now I turn to the other important words in this section: that he is
satisfied that the local education authority have acted or are proposing to
act “ unreasonably.” The question often arises whether someone has
acted, is acting or is proposing to act ‘‘unreasonably.” To decide this
question, it must be remembered, as Lord Hailsham of St. Marylebone L.C.
said in In re W. (An Infant) [1971] A.C. 682, 700

“Two reasonable parents can perfectly reasonably come to opposite
conclusions on the same set of facts without forfeiting their title to be
regarded as reasonable.”

It is one thing to say to a person: “I think you are wrong. I do not
agree with you.” It is quite another thing to say to him: ‘‘ You are being
quite unreasonable about it.” I know it is often done. It is commonplace
to say to your adversary: “ You are being very unreasonable ” when all
you mean is: *I think you are wrong.” Such hyperbole is excusable in
ordinary mortals but not in those who have to consider and apply Acts of
Parliament. No one can properly be labelled as being unreasonable unless

AC. 197737
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he is not only wrong but unreasonably wrong, so wrong that no reasonable
person could sensibly take that view.

All the more so when a man—be he a judge or a minister— is entrusted
by Parliament with the task of deciding whether another person has
acted, is acting or is proposing to act unreasonably. Especially when the
one who has to decide has himself his own views—and perhaps his own
strong views—as to what should or should not be done. He must be
very careful then not to fall into the error—a very common error—of
thinking that anyone with whom he disagrees is being unreasonable.
He may himself think the solution so obvious that the opposite view
cannot be reasonably held by anyone. But he must pause before doing
so. He must ask himself: “Is this person so very wrong? May he not
quite reasonably take a different view? > It is only when the answer is:
“He is completely wrong. No reasonable person would take that view ”
that he should condemn him as being unreasonable. During the argu-
ment I was interested in the question which Scarman L.J. put to Mr.
Bingham, and which he accepted: In order for the new local authority
to be unreasonable, it must be apparent to them that in all probability
the solution which they are suggesting will not work. Put in another
way, it seems to me that if, on June 11, 1976, the new council reasonably
took the view that their solution would work, and in particular that a
fair selection of the 240 could be made in time for the new term, it could
not be said that they were acting unreasonably.

It is on this point—on the interpretation of unreasonableness—that I
think the minister must have misdirected himself. In his decision letter
of June 11, 1976, he has set out the reasons why he thinks the new
council are acting wrongly in postponing the changeover. He says: “ A
change of plan at this stage . . . must . . . give rise to considerable diffi-
culties,” that the parents will be confronted with a “ dilemma,” and that the
* improvised selection procedure ” is such as to “raise substantial doubts
about its educational validity.” All these are reasons why the minister
thinks that the new council are acting, or proposing to act, erroneously.
But none of them in my view are reasons for saying that the new council
are acting, or proposing to act, unreasonably. It seems to me that in con-
sidering whether they are acting unreasonably or not there are many
considerations to be borne in mind besides those expressly mentioned by
the minister. There is the mandate itself which the council believe they
have obtained from the electorate.” There is the disruption which they
feel will result from the premature implementation of the old council’s
proposals. They admit that the selection tests in the circumstances of
the case are not perfect, but they believe they will work. All these are
considerations showing they were acting reasonably: and there is no trace
that the minister had regard to them. All things considered, I do not
find any evidence on which the minister could declare himself satisfied
that they had acted or were proposing to act unreasonably.

In the circumstances, it seems to me that the minister’s directions were
not validly made in accordance with the Act of Parliament. Being invalid,
it is not a case for any issue of an order of mandamus to the new council.

One word more on a technical point. It was said that mandamus did
not lie directly for a failure to obey directions under section 68, and
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that, before applying for mandamus, the minister ought to have gone
through the extra procedure of a declaration of default under section 99.
If T am right in thinking the directions under section 68 were invalid
that point does not arise for decision in this case, and therefore I will
say nothing on it.

But on the principal point in the case it seems to me that the minister
was not justified in asserting that he was satisfied that the new council
were acting or proposing to act unreasonably. It is therefore no case
for a mandamus. I would allow the appeal accordingly.

ScArRMAN L.J. This appeal raises two questions. One is of technical
law, the meaning of the adverb * unreasonably” in section 68 of the
Education Act 1944. The other is a question of legal principle in the
field of administrative law—the scope of judicial review where what has
to be resolved is a dispute as to their powers between two elected author-
ities, one being the central government and the other a local authority.

I need not rehearse the facts. The dispute is between the Secretary
of State for Education and Science and a local education authority, the
metropolitan borough council of Tameside. The Secretary of State has
directed that proposals previously made by the authority and approved
by him for the introduction into the area of universal comprehensive
education be implemented. The council, whose political control has
changed hands in a recent election, has changed its policy and no longer
wishes to implement the proposals. The Secretary of State says that he
is satisfied that the council is, or is proposing, to act unreasonably in
the- exercise of its powers or in the performance of its duty under the
Act and has issued his direction under section 68. The council having
made plain that they do not consider themselves bound to comply with
the direction, he asks the court for an order of mandamus requiring
them to do so.

It is sufficient, for the purposes of my judgment, to bear in mind (1)
that on November 11, 1975, the Secretary of State gave his approval
under section 13 of the Education Act 1944 to proposals (which I shall
call the section 13 proposals) put forward by the local education authority
for introducing universal comprehensive education into the area, begin-
ning on September 1, 1976; (2) that his approval of those proposals imposed
no duty upon the local education authority to implement them; (3) that
in the election of May 6 of this year control of the authority passed from
the Labour party, who supported the section 13 proposals, to the Conser-
vatives who did not, and do not; (4) that the local education authority,
now under Conservative control, informed the minister in May that they
intended not to implement the section 13 proposals but to retain the
existing mixed pattern of education, which includes three comprehensive
schools, 16 secondary modern schools and five grammar schools, until
such time as a new, well thought out system of education might be
devised for the area; (5) that, after receiving the written representations
of the local education authority, and after according their representatives
a meeting to discuss, in particular, the detailed proposals for the change
of plan, the Secretary of State invoked section 68 of the Act of 1944 and
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issued by letter dated June 11 his direction to the local education authority
to implement the section 13 proposals.

The authority challenges the lawfulness of his direction. It is, as I
have said, a dispute between two public authorities. Judicial review can
resolve it: but the review has to embrace not only the lawfulness, or
otherwise, of the Secretary of State’s direction but also the validity of the
local education authority’s decision not to implement the section 13
proposals.

Ultimately there is, I think, only one issue: whether the direction of
the Secretary of State was lawful. For, if it was, there can be no doubt,
in my judgment, but that mandamus must go. I reject the submission
that, even if the direction be lawful, the court in the discretion which it
undoubtedly possesses should refuse the order sought. But the submission
as to discretion, though it must be rejected, has drawn attention to an
aspect of the case of considerable importance, namely, that the local
education authority is entitled to have its decision treated with the same
respect and approached in the same way as the minister’s. The case is
no more an appeal against the decision of the local education authority
not to implement the section 13 proposals than it is an appeal against
the Secretary of State’s direction to the authority to implement it. In
respect of each decision the court’s role is strictly limited to judicial
review.

As 1 have said, the Secretary of State acted under section 68 of the
Education Act 1944. Being satisfied that the Tameside local education
authority—that is to say, the metropolitan borough council of Tameside—
was proposing to act unreasonably, he issued his direction by letter of
June 11, 1976. He expressed his satisfaction in these terms:

“ He "—that is, the Secretary of State—* is satisfied that the authority
are proposing to act unreasonably with respect to the exercise of the
powers conferred, and the performance of the duties imposed, by and
under the Education Acts . . . regarding the provision of secondary
education for their area and in particular with respect to their powers
and duties (express and implied) under sections 8 and 17 of the
Education Act 1944 regarding the admission of pupils to secondary
schools on transfer from primary schools at the beginning of the
coming school year, ie., on September 1, 1976.”

His direction in the same letter was put in these terms:

“In the exercise of the powers conferred by section 68 of the
Education Act 1944, and vested in him by the Secretary of State for
Education and Science Order 1964, the Secretary of State hereby
directs the authority to give effect to the proposals which he approved
on November 11, 1975, and accordingly to implement the arrange-
ments previously made for the allocation of pupils to secondary
schools for the coming school year on a non-selective basis and to
make such other provision. relating to the staffing of the schools,
alterations to school premises and other matters as is required to give
effect to the proposals.”

I accept the submission of Mr. Bingham, for the Secretary of State, that
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we must look primarily to the letter for the reasons for his satisfaction,
though the Secretary of State is not to be precluded from relying on other
reasons if they existed when he gave his direction. The primary reason
given in the letter was put as follows:

“The authority’s revised proposals confront the parents of children
due to transfer in September with the dilemma of either adhering to
secondary school allocations for their children which they may no
longer regard as appropriate, or else submitting to an improvised
selection procedure (the precise form of which, the Secretary of State
understands, has even now not been settled) carried out in circum-
stances and under a timetable which raise substiantal doubts about
its educational validity.”

The letter does refer to additional difficulties arising from the change of
plan by the local education authority. But undoubtedly the real reason
for the Secretary of State’s direction was his concern over the difficulties
of selection and reallocation arising from the change of plan. The other
difficulties loom large—surprisingly large, I venture to think—in the
evidence by which the Secretary of State seeks to persuade the court to
grant him the order he seeks. But I agree with Lord Widgery C.J. when
he said, in giving judgment in the Divisional Court, that the allocation
problem was the “situation . . . very largely relied upon in the end by
the Secretary of State. . ..” Lord Widgery C.J. examined the other matters
relied on by the Secretary of State and thought little of them. He based
his judgment “on that one point,” that is to say, that the selection of
children to fill the 240 places made available by the change of plan at
the two grammar schools (which under the section 13 proposals were to
become sixth form colleges) could not be carried out ““in the time avail-
able or at all.” Cusack J. agreed with him: and so did May J. in a
judgment which revealed his profound scepticism as to the validity of the
other reasons advanced.

As always with judicial review, it is vital to determine, and then
strictly to follow, the correct judicial approach to the problem placed
before the court. Mr. Bingham put it correctly when he submitted that
the letter of June 11 was crucial to the Secretary of State’s case, and that
it must be read fairly, not legalistically, and must be studied in its con-
temporary context, that is to say, as things were on June 11. Mr. Bingham
was also right to remind the court that it is not suggested (a) that in the
letter any reliance was placed on extraneous or irrelevant matters; (b) that
the Secretary of State had omitted or failed to take into consideration
any relevant matters (unless being misinformed is such a failure); (c) that
the Secretary of State in using his power of direction under section 638
had any intention other than to secure compliance with the policy and
intendment of the statute; (d) that there was bad faith on his part. He
submitted—rightly, in my opinion—that Padfield v. Minister of Agri-
culture, Fisheries and Food [1968] A.C. 997 is not directly in point, since
in that case the minister’s reasons for refusing to appoint a committee of
investigation were held to be outside the policy and intendment of the
statute. When, however, Mr. Bingham came to summarise the law, he
put it, I think, a little too narrowly. He submitted—and, if I may, T will



1030
Scarman LJ. Education Sec. v. Tameside B.C. (C.A)) [19771

put his submissions in my own words and not necessarily his—that (1)
section 68 confers on the Secretary of State a “ subjective ” discretion;
(2) while judicial review of the exercise of the discretion is not excluded
by the section, the court can declare the Secretary of State’s direction
unlawful only if there be proved to exist one or other of the following
situations: bad faith on the part of the Secretary of State, misdirection
in law, taking account of irrelevant matters or omitting to consider relevant
matters, and finally a situation where the Secretary of State has taken a
view which on the material and the information available to him no
reasonable man could have taken; (3) the court must assume the discretion
to have been lawfully exercised,- until the contrary be shown; (4) the
court must always bear in mind that the discretion is the ‘minister’s, not
the court’s. He relied on a well known line of cases, of which the familiar
landmarks are Liversidge v. Anderson [1942] A.C. 206 (particularly the
dissenting speech of Lord Atkin, at pp. 232, 235 and 245) and Associated
Provincial Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B.
223. 1 agree with the great majority of Mr. Bingham’s submissions. But,
first, I think that the epithet “ subjective ™’ is of no assistance in this con-
text. The point of principle is simply that it is not a judicial but a
ministerial discretion in an administrative matter which is under review.
Of course, the unusual feature of the present case is that we have under
review two administrative decisions, each by a different authority: the
Secretary of State’s decision to use his section 68 power of direction, and
the local education authority’s earlier decision not to implement the
section 13 proposals, the decision which in fact led the Secretary of State
to act under section 68.

Secondly, I do not accept that the scope of judicial review is limited
quite to the extent suggested by Mr. Bingham. I would add a further
situation to those specified by him: misunderstanding or ignorance of an
established and relevant fact. Let me give two examples. The fact may
be either physical, something which existed or occurred or did not, or it
may be mental, an opinion. Suppose that, contrary to the minister’s
belief, it was the fact that there was in the area of the local education
authority adequate school accommodation for the pupils to be educated,
and the minister acted under the section believing that there was not. If
it were plainly established that the minister was mistaken, I do not think
that he could substantiate the lawfulness of his direction under this
section. Now, more closely to the facts of this case, take a matter of
expert professional opinion. Suppose that, contrary to the understanding
of the minister, there does in fact exist a respectable body of professional
or expert opinion to the effect that the selection procedures for school
entry proposed are adequate and acceptable. If that body of opinion be
proved to exist, and if that body of opinion proves to be available both
to the local education authority and to the minister, then again I would
Have thought it quite impossible for the minister to invoke his powers
under section’ 68. ' ' '

Lord Denning M.R. has briefly referred to some of the case law on
the matter; and in the short time available I have looked to see if there
is authority which would belie what I believe to be the law, and there is
none, .1 think that the law which I believe to exist follows from the
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cases to which Lord Denning M.R. has referred, and is really to be
deduced from a well-known passage in S.4. de Smith, Judicial Review of
Administrative Action, 3rd ed. (1973), p. 320, where he says:

*“ Secondly, a court may hold that it can interfere if the competent
authority has misdirected itself by applying a wrong legal test to the -
question before it, or by misunderstanding the nature of the matter
in respect of which it has to be satisfied. Such criteria are sufficiently
elastic to justify either a broad or a narrow test of validity; and they
seem to have become increasingly popular. Thirdly, a court may
state its readiness to interfere if there are no grounds on which a
reasonable authority could have been satisfied as to the existence of
the conditions precedent. This test can be combined with the first
and the second.”

I would add by way of parenthesis and somewhat out of place that
in the present case the evidence now before the court does show that the
Secretary of State either misunderstood or was not informed as to the
nature and effect of the professional educational advice available to the local
education authority.

I have already put in my own words the situation which I think, in
addition to those more commonly described, enables the court to exercise
its power of review. I would now try to put that situation into a
formula; and my formula would be as follows: that the Secretary of State
cannot lawfully be satisfied that the local education authority is proposing
to act unreasonably unless upon the information that was or ought to
have been available to him the local education authority, acting reason-
ably, could not have acted, or proposed to act, as it in fact did. In
other words, while it is not for the court to substitute its view for the
minister’s, it is also the law that the minister cannot substitute his view
for that of the local education authority, provided always that an authority,
acting reasonably, could have made the decision that in fact it made. -

Turning to the facts, I think that it is likely that the Secretary of State
was not as fully informed as he might have been upon the possibilities
of setting up a viable and acceptable method of selecting pupils for the
two grammar schools. The weight of advice available to him was that
it was not possible to make an acceptable selection between June 11, the
date of his direction, and September 1, the beginning of the new school
year. But we know, and the minister ought to have been apprised of the
fact, that the local education authority could rely on perfectly respectable
professional advice that it was possible. Unless this advice can be shown
to be unsound, I do not see how it was possible for the Secretary of State
to be satisfied that the local education authority was proposing to act
unreasonably. We have admitted, without objection, evidence which was
not before the Divisional Court, evidence from which it is abundantly clear
that, though there might be difficulties, there was no insuperable problem
in setting up and carrying through selection tests after June 11 and in
time for the new school year beginning on September 1. I would refer
to paragraph 6 in the affidavit of Mr. Thomas, one of Her Majesty’s
chief inspectors of schools. It is to be remembered that on June 11 there
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were still almost six weeks of term left in which to have whatever dis-
cussions or interviews were needed with teachers or pupils.

There was no suggestion that this period of term time was not enough.
The real point was that the teachers’ associations, being strongly opposed
to the local education authority’s change of plan, would not cooperate to
get the work done. The point is hypothetical: for no one knows what
the teachers would have done had the Secretary of State accepted the
decision of the local education authority. But from the mere possibility
that the unions might in any event have urged their members not to
cooperate with the local education authority one is not, in my judgment,
to infer that the local education authority was proposing to act unreason-
ably. Moreover, as we now know from the evidence adduced in this
court and as could have been discovered by the Secretary of State prior
to June 11, there was, and is, a sufficient number of teachers willing to
cooperate in the selection tests and, as I have already mentioned, a respect-
able body of professional opinion that the job of selection not only could
have been, if started in June, which is the critical moment of time, but can
even now be acceptably accomplished by September 1.

Thus, while there are differences of opinion as to the acceptability of
the tests proposed, there is none, as I understand the evidence, as to the
time factor. There was time enough in June. How can, then, the Secre-
tary of State have been satisfied that the course of action proposed by
the local education authority was unreasonable? It may have been un-
welcome, attended by some risk and one that called for effort and drive.
But none of these factors could, in isolation or accumulatively, constitute
unreasonableness. And, when the local education authority had to balance
the difficulties associated with * going comprehensive ” by September 1,
which, as the evidence shows, were genuine difficulties, against those
associated with a decision to revert to the existing mixed pattern of com-
prehensive, secondary modern and grammar school education, I find it
impossible to say that there existed grounds on which the Secretary of
State could have been satisfied that the local education authority was
proposing to act unreasonably. “ Unreasonably ” must mean in the con-
text of section 68 not “ unreasonably policy-wise ” but * unreasonably ” in
the administrative sense: for the Secretary of State very properly concedes
that section 68 is not an appropriate vehicle for imposing an unwelcome
educational policy upon a local education authority. Moreover, the word
“ unreasonably ” means not “ mistakenly ”” nor even “ wrongly ” but refers
only to a situation in which the authority is acting or proposing to act in
a way in which, in the circumstances prevailing and on the expert advice
available, no reasonable authority could have acted. The local education
authority, being a public authority, is entitled to have its acts assessed by
the Secretary of State on that basis.

Finally, there is and can be no suggestion that the Secretary of State
has allowed political considerations to influence his decision in this case.
The truth is that the Secretary of State was not fully informed as to the
practicability of what the local education authority had in mind to do.
His advisers may have jumped to the conclusion that the local education
authority’s proposals were unworkable and unacceptable. But we now
know that they were practicable and that their acceptability is recognised



1033
A.C. Education Sec. v. Tameside B.C. (C.A)) Scarman LJ.

by respectable professional opinion. The local education authority, like
the Secretary of State, is a democratically elected authority entitled to
have its opinion of administrative problems within the area of its res-
ponsibility respected. If grounds cannot be shown to exist for treating
their decision as unreasonable, it should not be too difficult to show that
the Secretary of State had no grounds for being satisfied that they were
proposing to act unreasonably. I think that they have shown that he had
none: and I would allow the appeal, declaring that no order of mandamus
should go.

Mr. Lloyd, for the local education authority, did raise a further point
upon section 99 of the Education Act 1944. He submitted that the
machinery for taking action in the event of default by a local education
authority under that section was exclusive of the right of the Secretary
of State to bring mandamus proceedings in any case in which that statutory
machinery had not been invoked. Like Lord Denning M.R., I reserve
my opinion on the point, but I will say that I would be very surprised if
Mr. Lloyd was right.

GEOFFREY LANE L.J. On June 11 of this year the Secretary of State
for Education and Science gave a directive to the metropolitan borough
of Tameside under section 68 of the Education Act 1944, That directive
was that the borough should implement proposals approved by the Secre-
tary of State in November 1975 under section 13 of that Act.

That directive the borough has declined to obey for all practical
purposes. Thereupon the Secretary of State on July 12 moved the Divi-
sional Court for and succeeded in obtaining an order of mandamus requiring
the borough to comply with his directive. From that order the borough
appeals.

The principal if not the only question to be decided is whether the
directive from the Secretary of State was a lawful and valid order which
under the terms of the Act the borough was obliged to obey.

The details of the unhappy differences between the Secretary of State
and the new councillors for Tameside have already been given, and it is
unnecessary for me to repeat them. The two sides of the dispute can per-
haps be conveniently summarised as follows. The Secretary of State is
saying that there is already in process of being implemented & scheme
approved by him for replacing the selection of pupils by merit with the
so-called comprehensive system of education.” The proposal, he says, of
the borough to revert to the old merit system and to retain the grammar
schools in théir old capacity is an unworkable proposal and is therefore
unreasonable. Therefore, he says, “1, the Secretary of State, direct you
the borough to discontinue your plan and to nnplement the comprehen-
sive system which I have already approved »

On their side the borough reply by saying that they appreciate that there
are difficulties in the path of their proposals. But, they say, there are diffi-
culties of at least comparable size in the path of the comprehensive system
proposed by the minister. Their own difficulties, they say, can all be
overcome. o

At the root of the dispute, and there is no advantage in closing one’s
eyes to the fact, are the two opposing views as to the better form of secon-
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dary education. Unfortunately the argument -has become politically
aligned, with the result that the true 1ssues may sometimes become lost in
the dust of political battle.

One thing is, however, clear in the present case and that is that both
sides are fervently and genuinely convinced that their own view is the
correct one—not only that their own scheme is the best for the pupils,
but that their own scheme is practicable.

The situation is somewhat unusual. We are concerned to decide not
the question whether the Secretary of State is in breach of a duty cast upon
him by law, but whether the directive from the Secretary of State requiring
the borough to act was a lawful order. There are thus two stages rather
than the more usual one single stage. What is being judged is the Secre-
tary of State’s judgment of the actions of the borough. - It is of course
not for the court to substitute its own views for those of the Secretary of
State. The task of the court, in the present circumstances, is to decide
whether there was any foundation of fact upon which the Secretary of
State could properly come to the conclusion on June 11, 1976, that the
borough had acted as no reasonable local authority could have acted in
refusing to implement the comprehensive scheme. If there was such a
foundation, ‘then he was entitled to issue the dlrectlve even though the
court may differ from his view.

What then were the grounds upon which the Secrétary of State réached
his conclusion? In the affidavit sworn on his behalf by Mr. Jenkins the
reasons for his decision are not expressly set out. Reference is made to
the letter of June 11, and one is left to extract such reasons as one can
from that and also from the statements in the affidavit. Mr. Lloyd, on
behalf of the borough, submits that there are five such reasons. Four, he
says, are plainly wrong and the fifth (which he suggests was an after-
thought) is on closer examination no better. Mr. Bingham, for the Secre-
tary of State, submits that the first four so-called reasons were not reasons
at all, but only part of the historical background, and that Mr. Lloyd’s
fifth reason was a more than adequate basis for the Secretary of State’s
directive. I, ‘myself, have no doubt at all that the four items were being
put forward as reasons by the Secretary of State, and not merely as part -
of the history. There was no reason, otherwise, for selecting them as part
of the historical background rather than a hundred other facts. Those four
‘réasons’ are set out in the affidavit of Mr. Jenkins, that affidavit being
dated June 17, and there is no need for me to réad them in full here.
It is clear in short, to my mind, that none of those four grounds has any
substance and indeed I have to say that Mr. Jenkins’ affidavit'is something
less than frank on one of them—that is, the second—which suggests on
first reading that a large number of transfers of staff had been made to
implement the original scheme; when, however, one comes to examine the
figures in detail it seems that only 35 transfers have been made and the rest
were promotions and other appointments. It is the fifth ground which is
really the nub of the case, and that is the suggestion that in the time available
it is not possible to operate a sufficiently accurate merit selection system
which is the foundation of the borough’s whole scheme. The objection is
that it is impossible to carry out the selection procedure in time for the
beginning of the new term on September 1. This has been complicated,
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it seems, by the attitude of some of the teachers’ unions who have en-
couraged their members not to cooperate with the borough’s proposals.
Affidavits from Mr. Beard, who has accepted an invitation to act as
chairman of the selection panel, and from Mr. Potts, who is a very experi-
enced educationalist, which are before this court make it clear that even
in the short time of five weeks available from today it will be possible to
carry out a reasonably accurate selection for the 780-odd children who are
involved in the difficulty. The one matter which could frustrate that objec-
tive would be if the heads of the junior schools refused to release the
records of pupils. These records belong to the borough, and I find it
hard to believe that any of the heads involved would take such a step as
to withhold those documents from the people who are entitled to have
them. I think we should assume that they will not withhold them. There
will, it is trie, be insufficient time for a standardised verbal reasoning test
to be carried out. Such a test is desirable in order to cater for the differ-
ing standards amongst the junior schools, but its lack is not fatal to a
selection procedure, as Mr. Thomas, one of Her Majesty’s chief inspectors
of schools, in an affidavit made clear. The furthest that he goes is to say
in the final paragraph of his affidavit:
“I conclude that the arrangements for the selection of pupils for
grammar schools in Tameside this year which are referred to in Mr.
Beard’s affidavit would not, with reasonable certainty, allow a fair
selection between border-line candidates.”

That, it seems to me, is a tentative statement, and it was a statement made
on July 21 of this year. We are now at the end of July. Had the Secre-
tary of State allowed the borough’s plans to-go forward on June 11 instead
of placing an embargo upon them, then these difficulties would, practically
speaking, have no doubt.disappeared. I do not believe that the teachers
would have taken the attitude which they have taken if that directive had not
been given by the Secretary of State. I believe that the heads would have
cooperated. Thus the minister’s action is 1tse1f partly respon81ble for the
existing situation.

I find it quite impossible to say that there were any valid grounds for
the Secretary of State’s decision when it was given that no reasonable local
authority could have acted as the borough did here. No doubt the Secre-
tary of State is convinced that the borough’s decision is wrong and even
deplorable. No doubt the borough think the same of the Secretary of
State’s attitude. But that is not to say that either is acting unreasonably
or that anyone can legitimately come to the conclusion that either is being
unreasonable. I would allow the appeal on this ground, and I agree that
that decision makes it unnecessary to consider Mr. Lloyd’s further point
and ancillary argument based on his interpretation of section 99 I would
allow the appeal.

Appeal allowed with costs.
Leave to appeal refused.

Solicitors: Oswald Hickson, Collier & Co.; Vaudrey, Osborne & Mellor,
Manchester; Treasury Solicitor.
A.H.B.
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On July 29, 1976, the Secretary of State petitioned the House of Lords
for leave to appeal.

T. H. Bingham Q.C. and Harry Woolf for the Secretary of State. It
is accepted that you are not entitled to say that a person is unreasonable
because he disagrees with you. The question is whether, viewed objectively,
the decision is unreasonable or not. The fact that discretion is entrusted
to a minister by Parliament does not mean that his exercise of it is not open
to review by the courts. It can be challenged if it can be shown that he
has misdirected himself in law. But neither the council here, while saying
that the Secretary of State’s letter of June 11 is a misdirection, nor the
Divisional Court, have been able to show that it contains a misdirection in
law. It is not suggested that the matters in paragraph 2 of the letter are
matters to which the Secretary of State should not have paid attention.
The moment the court says that what the Secretary of State was being told
about the selective system was wrong, it is entering into the discretion
which has been entrusted to the Minister. The principle enunciated by
Scarman L.J. regarding new evidence, ante, p. 1030, is not only new but
wrong. It is a vastly important extension of the field of judicial review, and
potentially very extensive. If the Secretary of State took the view that the
council’s selection system could not ‘be put into operation fairly, then that
entitled him to take the view that the council were being unreasonable.
He did not take into account things which he ought not to have taken into
account, etc., and in so far as the Court of Appeal took new evidence
into account that was a new principle and ought to be gone into. The
Court of Appeal were wrong in not confining their decisions to saying
that there was material on which the Secretary of State could say that the
council were acting unreasonably. They strayed into being conditioned,
at least, by material which had not been available to the Secretary of State:
The new evidence to the effect that the council’s procedure would be
satisfactory is not accepted.

While the court should be astute to restrain a minister from acting in
excess of his powers—that is recognised as a function of the rule of law—
the converse applies too: the minister should be free to exercise his execu-
tive authority within its field. The Court of Appeal here has nullified a
decision which the Secretary of State was perfectly entitled to make. They
relied on grounds which were not legitimate for doing what they did.

Anthony Lloyd Q.C., Leon Brittan and Andrew Caldecott for the coun-
cil. The council make the following points. 1. Three judges in the Court
of Appeal have all come to the conclusion on the facts that there was no
ground here on which the Secretary of State could lawfully be satisfied that
the council were acting or proposing to act unreasonably: see, e.g., per
Lord Denning M.R., ante, p. 1026p. He drew the inference, at p. 1026a,
that the Secretary of State must have misdirected himself as to the question
which he should ask: not, did he agree with the council, but, was the
council acting unreasonably? The section 76 point is a difficult one. It
is easier to carry out one’s policy if the electorate is with you. Geoffrey
Lane L.J., ante, p. 1035F, allowed the appeal on the basis that there were no
valid grounds on which the Secretary of State could have come to his
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conclusion. Much the same view was in fact taken by Lord Widgery C.J.
in the Divisional Court, ante, pp. 10196—1020c, and by May J., ante, p.
1020c-F.

The teachers’ consultative committee have met, and invited the head
teachers to hand in the reports. Seven have, and there is no reason to
suppose that the others will not. This does not bear on the rightness of
the Secretary of State’s decision, but had it been before the Divisional
Court they would not have taken the view that the Secretary of State had
established grounds for making his direction because of the opposition to
the council’s scheme. At that stage the teachers were in dispute. If it had
been apparent to the council that they would not be able to put their scheme
into operation, they would not have attempted to do so. The three judges
in the Divisional Court would have come to the same conclusion as the
Court of Appeal if they had had this evidence. So the council’s case is a
strong one on the facts.

2. There is no great question of law here. It is fundamentally a
question of fact whether there were grounds for the Secretary of State’s
decision. If there is a great question of constitutional law here, it is not
seemly to deal with so important a question at too great a pace.

3. It may be that the importance of the case has been, or could be,
exaggerated in other respects, besides that of the law. If here the future
of 3,000 children were at stake, it would be a very serious matter, but that
is not the case. The council are proposing simply to maintain the status
quo for a year, not to rush into anything in September. The effect of pre-
serving the status quo in relation to the two grammar schools is that 240
places will be available for boys and girls. The council could have left
the 240 places empty without affecting the character of the schools. By
not turning them into sixth form colleges they simply have 240 places avail-
able. Against that background, it is almost absurd to talk of jeopardising
the whole educational position of this age group. There will be no
imbalance between boys and girls. There have been only 198 applications
by girls out of the total of 783 applications. That is the same proportion—
a quarter— as the places available for girls (60).

Although Scarman L.J.’s judgment is important, it is not of such
importance that your Lordships should give the Secretary of State leave to
appeal. In his petition for leave, the Secretary of State seems to be saying
that, assuming that the Court of Appeal were right on the evidence before
them, they should have shut their eyes to that evidence and decided the
appeal solely on the material which had been placed before the Secretary
of State. That, if correct, is a remarkable proposition. The Court of
Appeal rightly asked themselves: could the Secretary of State have been
satisfied on the evidence? The Secretary of State’s reasons for his decision
should be considered together: one cannot subtract the bad reasons and
ask whether the rest were all right. It is not right to say that the Court
of Appeal equated the role of the Secretary of State in relation to the
council to that of the court reviewing a decision of the Secretary of State,
but none the less there are distinct similarities (see per Lord Upjohn in
Padfield v. Minister of Agriculture, Fisheries and Food [1968] A.C. 997).

David McNeill Q.C. and J. J. Hodgson for the six parents adopted
the submissions for the council.
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Bingham Q.C. in reply. Lord Widgery C.J. correctly directed himself
as to the question of law which he had to answer, and correctly answered it.

The Appeal Committee (Lord Wilberforce, Viscount Dilhorne, Lord
Diplock, Lord Salmon and Lord Russell of Killowen) granted the Secretary
of State leave to appeal. The hearing of the appeal took place on July 30
and 31.

T. H. Bingham Q.C. and Harry Woolf for the Secretary of State. It
was a question in the Court of Appeal whether section 8 of the Education
Act 1944, beginning “ It shall be the duty . . .,” imposed any duty with
regard to allocation to schools. There was a decision in 1972 that it did,
and it is not really contested. Cumings v. Birkenhead Corporation [1972)
Ch. 12 shows that it is an administrative discretion which has to be
exercised fairly and reasonably. If the authority are acting unreasonably,
they are acting in breach of the power in section 8. The Secretary of State’s
approval under section 13 is only a starting point: it gives leave; it does not
impose an obligation. The authority do not have to go ahead if they do
not want to. The two criteria in section 13 (10) of the Act of 1944, added
by section 1 (2) of the Education Act 1968 are satisfied here: alterations
in age, and alterations in admission arrangements by reference to ability
and aptitude. The relevance of section 17 is that it is in some sense
the counterpart of section 8: a particular choice at particular schools.
Under section 37 there is a right of parental choice unless good reason
is given. The Secretary of State cannot hold examinations, but he
can satisfy himself that the selection procedure is satisfactory. Here,
a system is proposed which is not satisfactory. 500 parents are likely
to complain. The Secretary of State will find himself in a position
in which he cannot satisfy himself that the selection procedure is satis-
factory. These are not mere difficulties, but are very substantial obstacles
to the proper performance of his duty to resolve disputes when they arise.
[Reference was made to section 68 and 99 of the Act of 1944.] A week
before June 11, the teachers were stating their view. The crux may be
whether they were going to cooperate, and here is material on which the
Secretary of State was clearly entitled to take the view that they were not.
Provided that the council had had the cooperation of all concerned, perhaps
they would have been entitled to act as they did, but, on the material
before the Secretary of State, they did not have that cooperation. Strictly,
one has to judge their reasonableness as at that moment, though the
same state of affairs persisted thereafter.

Just because the Secretary of State has given reasons for his decision,
he cannot be shut out from saying that his mind was affected by other
things, even if he does not refer to them specifically. The collective dis-
putes procedure in operation between three of the teachers’ unions and
the council is not so far outside what he had referred to that it ought to
be shut out. It is clearly capable of being regarded as evidence of un-
reasonableness on the part of the council when someone says that they
are going ahead despite those factors. On the other side, see the report
of the chief executive, the director of education and the director of adminis-
tration to the coundil on June 21, 1976. There was evidence on which the
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Secretary of State could take the view that what the council were proposing
to do was (having regard to the time scale) unreasonable and their objec-
tions to the implementation of the approved comprehensive scheme were
trivial compared with the objections the other way.

As regards the giving of reasons, the Secretary of State relies on what
Scarman L.J. said, ante, pp. 10285—1029a. Where reasons are given in
fairly general terms, the court should not exclude material falling within
the ambit of those reasons if it appears likely that it will have affected the
mind of the person giving them.

The principles governing the approach of the Court of Appeal to minis-
terial discretion in this case are as follows. 1. Its function is to sée that
the Secretary of State does not exceed his power. 2. The scope of review
is determined by the language of the grant of power. * Satisfied ”’ leads
to a different review from ‘“ has reason to believe > (Liversidge v. Anderson
[1942] A.C. 206) or “if it appears to the Minister.”” The Secretary of
State does not know of any other section with language comparable to
that of section 68. 3. The Secretary of State’s decision can be impugned
if it can be shown that he misdirected himself in law, on the familiar
grounds. 4. The Secretary of State’s duty is to take such steps as are
reasonably necessary to satisfy himself. 5. His decision may, dependmg
on the circumstances, be open to challenge if he is shown to have mis-
directed himself in fact on the matérial before him. The authority for this
proposition is extremely slender (see Secretary of State for Employment V.
ASLEF (No. 2) [1972] 2 Q.B. 455. It would be contrary to principle for
the Secretary of State’s decision to be impugned on' the basis of material
which comes into existence after it has been made. [Reference was made
to S.A. de Smith, Judicial Review of Administrative Action, 3rd ed.
(1973), p. 320; Reg. v. Minister of Housing and Local Government, Ex
parte Chichester Rural District Council [1960] 1 W.L.R. 587.]

There is no reason to suppose that the Secretary of State was not fully
alive to the meaning of ‘‘reasonable ” and gave it proper consideration.
[Reference was made to McEldowney v. Forde [1971] A.C. 632, per
Lord Diplock, at p. 659.] There is no substantial support for some of
the passages in de Smith quoted by Scarman L.J. in the Court of Appeal.

"Lastly, reasonableness is a matter of fact and degree, so long as there
is some evidence of it: see per Lord Hailsham of St. Marylebone L.C. in
Inre W. (An Infant) [1971] A.C. 682, 699. The teachers’ non-cooperation
is at the heart of this matter.

"Anthony Lloyd Q.C., Leon Brzttan and Andrew Caldecott for the
council, The council’s propositions are as follows. 1. The question which
the Secretary of State should ask himself under the Act is: ““ Am I satis-
fied that the council are proposing to act in a way in which no reasonable
council would act in the particular circumstances?” "It" would not be
enough for him merely to disagree with them or think them wrong. “‘ Un-
reasonably ” must be interpreted in its full sense (this is now probably
common ground): see per Lord Hailsham of St. Marylebone L.C. in
In re W. (An Infant) [1971] A.C. 682, 699-700. * Reasonably ” should
not be whittled down. It is used in the context of the Act where there
is an elaborate balance of powers and duties. The Act did not intend a
collision unless the local authority were acting unreasonably.
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2. The Court of Appeal is entitled, indeed bound, to look at the reasons
given by the Secretary of State for saying that he is satisfied. If the Court
of Appeal takes the view that no reasonable person could be satisfied on
those reasons, there is no doubt that it can set the Secretary of State’s
decision aside. The field of review is already set very narrowly. Because
that is so, while being fair to the Secretary of State, one should perhaps
not give him the benefit of the doubt.

If the council had been neglecting the view that there might be non-
cooperation by the teachers, that would make their view unreasonable.

Assuming that the Secretary of State is a reasonable man, he must
have misdirected himself on some question of law or fact. So approached,
the case is well within Padfield v. Minister of Agriculture, Fisheries and
Food [1968] A.C. 997: see per Lord Denning M.R., at p. 1006; the council
also rely on Secretary of State for Employment v. ASLEF (No. 2) [1972]
2 QB. 455. A misdirection in fact means a misdirection on the facts
as they really were at the time, not just on the facts which were before
the Secretary of State. 4

3. Having regard to the reasons given in the Secretary of State’s letter
of direction, and particularly in his letter of May 26, 1976, and in Mr.
Jenkins’s affidavit, the Secretary of State is not just saying (if he is saying
it at all) that it is too late now to carry out a proper selection test. What
he is saying is that the progress towards comprehensive reorganisation has
now gone so far that it would be unreasonable for the council to turn back.

There is no distinction between a reason which is intrinsically irrelevant
and a reason which is potentially relevant but which has no substance in
fact. The reasons regarding staff and buildings, which were originally put
forward by the Secretary of State with vigour (less so in the Court of
Appeal), have now virtually gone. Really the only reasons which are
put forward are those in the Secretary of State’s letter of May 26, 1976.
The Secretary of State ignored responsible and professional opinion as to
the feasibility of selection tests; the council adopt what the Court of Appeal
said on this.

It is not right as a matter of law to say that the court is confined
to looking at the material which the Secretary of State himself had, or
ought to have had, unless by that one means all the relevant material.
Suppose that he genuinely thought that on the material which he had the
selection process could not be completed by September; the highest at
which the matter could then be put in his favour would be: “how can he
be said to have acted unreasonably when on the material which he had a
reasonable person could have taken the view which he has in fact taken?”
That illustrates the fallacy in the Secretary of State’s argument regarding
confining the matter to the material which was before him. The question
is not whether the Secretary of State himself subjectively was acting
reasonably or unreasonably. The question is objective: on the reasons
which he has given, do those reasons objectively support the view his view
on the material which was available at the time, not just the material
which he in fact had? Suppose that the Secretary of State decided to
close down a school on the ground that there were too many schools in the
area, and without his knowledge another school had burned down. That
sort of argument would get nowhere. The question, on a judicial review,
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whenever one is dealing with a misdirection in fact, as in law, does not
depend on the material actually before the Secretary of State, or on what
he ought to know (unless one assumes that he ought to know all the
material facts). One assumes that he is going to know all the relevant
facts, not just that he is going to do his best. He must inform himself of
all the relevant facts.

The question which the Secretary of State asks in relation to the
authority is, is it acting reasonably or unreasonably? The court does not
ask, is the Secretary of State acting reasonably (subjectively). If he has
not all the relevant facts, his decision, objectively, goes. If his function
is, as it is, to have regard to the true facts, evidence was admissible in the
Divisional Court to establish what those facts were. As to what Scarman
L.J. said, the test is not what he knew or ought to have known. Scarman
L.J., rather than going too far, does not go far enough. His judgment is a
valuable reformulation of the law rather than an extension of judicial
review. The question is not whether there was a body of opinion available
to the Secretary of State, but whether it existed. The Secretary of State
has a duty to inform himself of all relevant facts, not just to take all
reasonable steps to do so.

To summarise the council’s argument on the selection point: 1. It is
an obvious point that parents did not have to apply on behalf of their
children for the 240 places. There was no pressure on them to reply;
they were merely invited to do so. To talk of a * dilemma » is extrava-
gant, just as.it is to talk of the educational provision for the whole age
group being put in jeopardy. 2. In the very broadest sense (only), it was
not unreasonable for the council to attempt to put into practice the policy
which they had indicated to the electorate in two elections. 3. It was not
unreasonable—again in the broadest sense—for the council to attempt to
fill the 240 places which would have been left empty by not going ahead
with the sixth form colleges. If the worst came to the worst, they could
have left the places empty. 4. The council have not attempted at any
stage to “override” the views of the teachers; they have attempted to
carry the teachers (or their unions) with them. 5. When they were asked
to explain their plans, théy did so in considerable detail in their letter of
June 7, 1976. It was a very reasonable letter to write, both in content
and in mannper. 6. It was not unreasonable for them to hope that the
teachers would coopérate, although it was true that they had declared
a dispute, at least to the extent that they would hand over the reports and
records. If the worst came to the worst, the council could have compelled
them to do so. If necessary, they would have taken that course. )

In this connection, the council now apply to put before the House an
affidavit bringing this matter up to date. It shows, first, what may have
been true of the attitude of the teachérs on June 11: that they are now
prepared to hand over the records. Secondly, on the question of discre-
tion: if the House feels that it is now too late for the council to go ahead
with their plans, it should be aware that the records are now being handed
over. It isevidence of a state of mind. )

Bingham Q.C. The affidavit should not be let in without an oppor-
tunity being given to the Secretary of State of answering it.
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[Lorp WILBERFORCE. The House will not admit the affidavit at this
stage.]

Lloyd Q.C. continuing. There was no material on which the Secretary
of State could properly come to the conclusion that it was unreasonable for
the council to try to put their plan into operation. He should at least
have allowed them to try a bit longer.

The disturbance to the pupils if the approved plans had been carried
out would have been much greater than if the council’s selection system
were operated. It would clearly have been sensible to wait for a year
until the buildings were completed before putting the approved plan into
operation. The council had to choose between two courses, each involving
some disruption. How can it be said that in choosing one difficulty rather
than the other they were acting in a way in which no ‘reasonable council
would have acted? It comes down to one point: all that the Secretary
of State is putting forward is grounds on which one might disagree with
what the council are doing, but there is no ground sufficient in law to say
that they were unreasonable in what they were doing.

The Act does not say on what basis the Secretary of State decides.
The question is not between comprehensive and selective education, but
between one comprehensive scheme and another.

There are the following additional points. When the court is-looking
at the reasons for a decision, it infers two things: (1) that the reasons
given are the best reasons; (2) that all the reasons played some part in the
decision-making process. It follows from (1) that the Secretary of State
cannot add to his reasons: there is neat authority. for this in Reg. v.
Minister of Housing and Local Government, Ex parte Chichester Rural
District Council [1960] 1 W.L.R. 587. What is added will be second best.
The reason is one of policy as much as anything. Equally, the Secretary
of State cannot subtract from his reasons, because all are presumed to have
played some part in the decision-making process.” [Reference was made
to Sadler v. Sheffield Corporation [1924] 1 Ch. 483.] This point is
another way of saying that if the Secretary of State takes into account
irrelevant considerations then his decision must fall.

Discretion only arises if the council are wrong in their argument so far.
The Secretary of State arrived at a correct decision, but on what is now
known it had no substance in fact, and, assuming that the court had no
power to declare his decision invalid—the council says that it had—no
court in the circumstances would enforce it by mandamus.

On section 68, the only people who have the right to choose a school are
the parents or the Secretary of State, not the docal authority. One would
think that it would be provided that the local authority should allocate the
children between schools, but that prov151on simply is not there: there is
no such power or duty.

On section 99, a procedural point, the council would accept that once
a direction is given under section 68 there is a duty on the local authority
to comply with the direction, provxded of course, that it is valid. Until
the direction is given, however, there is no duty to 1mp1ement the section 13
proposal even though it has been approved by the Secretary of State. The
duty arises for the first time under section 68. The question then is how
it is to be enforced: normally by mandamus. Most statutes,” however
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(see, e.g., the Housing Finance Act 1972, section 95), especially those regulat-
ing procedure between local and central government, have a procedure by
way of default orders. Turning to the default section in the Act of 1944,
section 99 (1), this lays down how the Secretary of State is to enforce the
duty in case of a default. Here, the Secretary of State has jumped a step,
eliding the step which he should have gone through in section 99. In
every case where action is being brought by central government against the
local authority under this Act which provides for a default order, this default
order is an important step which must be complied with.

Bingham Q.C. in reply. It would be odd to find the Secretary of State
in his decision letter saying: “I have given ‘ unreasonable’ the following
meaning. . . .” Nor should the court say “It is 50/50 what he meant.”
It should approach his decision on the basis that he is likely to have
directed himself co