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SECTION A- EXECUTIVE SUMMARY 

1. The Applicant seeks development consent for development in the field of energy. The purpose of 

development that can be permitted for that purpose is, under the Planning Act 2008, closed and cannot admit 

of any other purpose not itself within the scope of “the field of energy”.  

2. The Affected Party (“AP”) recognises that section 104(3) and (4) applies so as to engender a presumption in 

favour of the grant of development consent for that particular development. 

3. The AP also recognises that a purpose “for commercial telecommunications” cannot fall inside the 

jurisdictional scope of the PA 2008 without more. In isolation, any envisaged development can only fall 

outside of the PA 2008 by dint of that isolated purpose different to and unrelated to that authorised under the 

PA 2008 field of energy. The same consideration of the jurisdictional boundary of the PA 2008 was 

considered and addressed by the ExA and Secretary of State in the Swansea Bay Tidal Lagoon DCO, 

another energy project that was advanced with non-energy related development. There, the ExA severed the 

extra-statutory development from the scope of the PA 2008 purpose so as to enable it to be permitted on 

application to the local planning authority under the Town and Country Planning Act 1990 (“TCPA 1990”). 

4. The sole means by which a part of the advanced development “for commercial telecommunications” purposes 

could be lawfully in-jurisdiction is for the ExA and Secretary of State to impose an encompassing purpose 

around that development “for monitoring purposes of electricity cables”. That occurred in Thorpe Marsh DCO 

and enabled a cable there to qualify as “associated development”. With the addition of that encompassing 

purpose, the said advanced development cannot in aw qualify as “associated development”  nor as “part of” 

the development nor as “a matter ancillary to” the development in the field of energy. The law remains that 

simple, notwithstanding numerous attempts to seek to render extra-PA 2008 development as in-jurisdiction 

development. But it cannot be.  

5.  The envisaged compulsory acquisition of the AP’s land cannot be subject to the guidance presumption in 

favour of the development in the field of energy, let alone another purpose. Instead, by operation of sections 

104(3) and (4) and (6) and (8), 120(3) and (4), and 122(2) and (3), and common law protections against land 

taking, there remains a presumption against acquisition by the Company here. The evidence shows that it 

cannot demonstrate satisfaction of the statutory conditions, including as to funding.  

6. This is, therefore, an orthodox case to which paragraph 16 of his Planning Act 2008: CPO Guidance applies. 

That is, the ExA can only recommend, and the Secretary of State can only reasonably authorise a DCO for an 

energy project shorn of all proposed draft powers of temporary and permanent land acquisition.    
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SECTION B: Legal Framework & Scope of Statutory Purposes under Planning Act 2008 

7. This Application for development consent is subject to the legal framework of the Planning Act 2008 (“PA 

2008”) and not to that of the Town and Country Planning Act 1990 (“TCPA 1990”). Guidance formulated for 

the purposes of the latter is not formulated for the purposes of the former, and vice versa. See e.g the 

Planning Act 2008: Guidance related to procedures for the compulsory acquisition of land (September 2013), 

in particular paragraphs 1-3.  

8. The statutory framework of the PA 2008 provides for the grant of development consent and also of the 

authorisation of powers by which to compulsorily acquire the land of third parties against their will. Not every 

application for development consent will engage the taking of third party land. Therefore, the statutory 

framework accommodates applications that do not engage compulsory acquisition processes and those that 

may. This Application is an application that engages those acquisition processes. 

9. Where compulsory acquisition processes are engaged, the ExA and Secretary of State will recall that in the 

Prest case the Court of Appeal held: (Emphasis added) 

In the sphere of compulsory land acquisition, the onus of showing that a CPO has been properly 
confirmed rests squarely on the acquiring authority and if he seeks to support his own decision, on the 
Secretary of State. The taking of a person’s land against his will is a serious invasion of his proprietary 
rights. The use of statutory authority for the destruction of those rights requires to be most carefully 
scrutinised. The courts must be vigilant to see to it that that authority is not abused. It must not be used 
unless it is clear that the Secretary of State has allowed those rights to be violated by a decision based 
upon the right legal principles, adequate evidence and proper consideration of the factor which sways his 
mind into confirmation of the order sought. (The Court of Appeal, in Prest, applied by the Supreme Court 
in the Sainsbury’s case). 

  
10. The Affected Party (“AP”) reminds the ExA and Secretary of State that the “onus” of justifying the use of 

compulsory purchase powers lies exclusively on Aquind Limited itself and the AP does not have to do 

anything nor prove anything to protect the taking of its land by Aquind Limited against the will of the AP.   

11. The ExA and Secretary of State will recall that the guidance presumption in favour of the grant of a 

development consent for “the development” cannot result to oust or subvert the statutory requirements in 

section 122 of the PA 2008. As in Sainsbury’s, at paragraph 9: (Emphasis added)  

Compulsory acquisition by public authorities for public purposes has always been in this country entirely a 
creature of statute: Rugby Joint Water Board v Shaw-Fox [1973] AC 202 , 214. The courts have been 
astute to impose a strict construction on statutes expropriating private property, and to ensure that rights 
of compulsory acquisition granted for a specified purpose may not be used for a different or collateral 
purpose … 

12. The lawful approach to statutory policy was also set out in Padfield v Minister for Agriculture [1968] AC 997 at 

1032G to 1033A: 

… it is the Minister's duty not to act so as to frustrate the policy and objects of the Act, and if it were to 
appear from all the circumstances of the case that that has been the effect of the Minister's refusal, then it 
appears to me that the court must be entitled to act… 

[T]here is ample authority for going behind the words which confer the power to the general scope and 
objects of the Act in order to find what was intended…. 
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… [A] discretion so limited that it must not be used to frustrate the object of the Act which conferred it… 

13. The scope of the “purposes” for which section 122 may be used for under the PA 2008 is confined by section 

14(1) and 35 to specified stated “fields”. In particular, an NSIP: (Emphasis added)  

Means a project which consists of any of the following - … 
a) the construction or extension of a generating station … 

 
14. Section 14(1) is expressly subject (alone) to (2) to (5). The scope of the power by order under (3) to “add a 

new type of project to subsection (1)” is expressly confined by (5)(a) to “a project of the new type is a project 

for the carrying out of works in one or more of the fields specified in subsection (6)”. Subsection (6) specifies 

“fields” (a) to (e) where (a) is the field of “energy”. Section 14(1) and (6) do not describes the categories of 

NSIPs not fields as “including”. Therefore, it remains self-evident that the categories of project type are 

confined by statute by the scope of (6), here (a). And the fields themselves are closed categories. Only a 

project that “consists” of “the construction or extension of a generating station” within the “field” of “energy” 

can satisfy the purpose of the PA 2008 here so as to qualify as an NSIP.   

15. Further, the scope of section 35 of the PA 2008 is also confined as follows. Its scope proceeds from the 

phrase under (1) “development for which development consent is required”. That latter phrase derives from 

section 31 that states: “consent under this Act (“development consent”) is required for development to the 

extent that the development is or forms part of a nationally significant infrastructure project”. The phrase 

“nationally significant infrastructure project” is itself defined by section 14(1). Therefore, the scope of the 

power of the Secretary of State under section 35(1) is expressly limited also by the scope of section 14(1). It 

follows, by self-evident recognition of the closed categories of “field” referred to above, that the Secretary of 

State has no statutory power to make a direction under section 35 other than for “development” within a 

statutory field of section 14(6), here, (a). See section 35(2)(a)(i) “only if … in the field of energy”. The sole 

saving is section 35(2)(a)(ii) which expressly specifies “a business of commercial project … of a prescribed 

description”. The use by Parliament of the express term “commercial” results to mean that there can be no 

room to imply “commercial” as a purpose into a direction under section 35(2)(a)(i). If Parliament had intended 

a “project” in the field of energy under 35(2)(a)(i) to be “commercial”, then it could have said so by inclusion of 

“commercial” in (i) but it did not and limited the presence of that term to 35(2)(a)(ii). Parliament itself confined 

the scope of “commercial project” to those exclusively within those of a “prescribed description”.  

16. In Secretary of State for Education v Tameside [1977] AC 1014, the House of Lords held at 1065A: 

(Emphasis added)  

… in reaching his decision unfavourable to the council he had directed himself properly in law and had in 
consequence taken into consideration the matters which upon the true construction of the Act he ought to 
have considered and excluded from his consideration matters that were irrelevant to what he had to 
consider … d[T]he question for the court is, did the Secretary of State ask himself the right question and 
take reasonable steps to acquaint himself with the relevant information to enable him to answer it correctly? 
 

17. In this Application, “development” here “consisting of” envisaged development within the land of the AP 

envisaged to be taken against its will and comprised of: 
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a) fibre optic material devoid of function related to the field of energy (and envisaged as being preferred to 

be included inside of copper tube within a wider cable also containing adjacent separate fibre optic 

material but which such separate material would have a function exclusively of and ‘for monitoring of the 

electricity cable purposes and intra-convertor station communication purposes’ so as to be a function 

related to the “field of energy”); 

b) a Telecommunications Building exclusively related to (a) and itself devoid of function related to the field of 

energy; 

c) an area of parking and access road related to (b) and itself devoid of function related to the field of 

energy;  

d) any engineering land formation and drainage works related to (a) – (c) and itself devoid of function related 

to the field of energy; and  

e) any fencing envisaged to relate to (a) to (d) (in particular outside of the footprint of the convertor station 

building Rochdale Envelope inside of which the building that is within the “field of energy” may be 

constructed) and itself devoid of function related to the field of energy;  

can only be “development” for a purpose – “for commercial telecommunications” - outside of the “field of 

energy”. That purpose – “for commercial telecommunications” – is evidently a “different or collateral purpose” 

to those specified in sections 14(6)(a) and 35(2)(a)(i) (“field of energy”). However, since 2011, it has been trite 

and expressed law that compulsory acquisition powers cannot be used for “collateral or different purpose”. 

See paragraph 9 of the Sainsbury’s case, citing the far older Rugby case.  

18. The Secretary of State’s Section 35 Direction in this Application is consistent the foregoing statutory 

framework and the lawful scope of the section 35 power available to him. It is self-evident that the stated 

"elements” of the proposed Development in his Direction, as lawfully understood by reference to the 

Applicant’s Request for a Direction statement, properly qualify within the scope of section 35(2)(a)(i) and 

14(6) because they relate to the purpose of “the field of energy”. By contrast, in the absence of a lawful wider 

purpose encompassing the particular purpose - “for commercial telecommunications” - in itself, the purpose 

“for commercial telecommunications” can only fall outside of the scope of section 14(6) and 35(2)(a)(i) and 

cannot be within the scope of the PA 2008.  

19. This analysis is supported by the trite law on compulsory acquisition set out in Sainsbury’s: (Emphasis added) 

10. In Prest v Secretary of State for Wales (1982) 81 LGR 193, 198 Lord Denning M[aster of the] R[olls] 
said: 

I regard it as a principle of our constitutional law that no citizen is to be deprived of his land by any 
public authority against his will, unless it is expressly authorised by Parliament and the public interest 
decisively so demands …” 

20. Parliament has not “expressly” authorised in the PA 2008 the taking of land other than for development inside 

of the field of (here) “energy”.  
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21. Without more, it remains the AP’s position that the inclusion of a freestanding purpose for any part of the 

Application development “for commercial telecommunications” can only be outside of the scope of the Act. 

The AP recognises that the ExA understands this simple legal position and that the Secretary of State, in due 

course, also does.  

22. Indeed, recognising as he did the “intention” of the Applicant company to propose “commercial 

telecommunications”, and having regard to the Secretary of State’s PA 2008 decision in the Thorpe Marsh 

gas pipeline DCO, it is consistent with the PA 2008 statutory regime to have left for evaluation by his ExA as 

to whether or not certain intended telecommunications cables may or may not qualify as “associated 

development”. In the Thorpe Marsh DCO, and consistent with the foregoing analysis of the AP, the purpose of 

the cables along the gas pipeline were not “for” the freestanding purpose of “commercial telecommunications” 

but that purpose “for commercial telecommunications” was expressly wholly encompassed by a wider 

purpose that did in law relate to the NSIP purpose, being “for monitoring” purposes of the electricity cables. It 

is also for this reason that the AP has provided its Table of Interconnector Projects that show the consistent 

use of the term “for” in order to ensure that the purpose (the function) of the particular development element 

remains within the jurisdiction of the relevant field, here, the field of energy. Thus, it is understandable, and 

sets no different precedent in the Application DCO circumstances, for the Thorpe Marsh DCO to have 

included a reference to “for commercial telecommunications” because that particular purpose was in that 

DCO wholly encompassed within an encapsulating wider purpose “for monitoring” of the gas pipeline (i.e. 

development within the “field of energy”). Rather, the Thorpe Marsh DCO supports the AP’s position on the 

lawful scope of development and its purpose and is against the Applicant’s case for is DCO here. 

23. Further, and however, the evaluation left by the Secretary of State to his ExA is also subject to law, in 

particular as expressed in Sainsbury’s that: “The courts have been astute to impose a strict construction on 

statutes expropriating private property, and to ensure that rights of compulsory acquisition granted for a 

specified purpose may not be used for a different or collateral purpose”. The ExA evaluation is also subject to 

the terms of section 120 and 122 of the PA 2008. See below.  
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Section C- Section 120 of the Planning Act 2008 

24. Section 120 of the PA includes: 

3)   An order granting development consent may make provision relating to, or to matters ancillary to, the 
development for which consent is granted. 

25. By section 120(4), the “provisions” include those in Schedule 5, Part 1, paragraph 1: “The acquisition of land, 

compulsorily or by agreement”. Therefore, the exercise of discretion (“may”) in 120(3) includes “provisions” 

that include “the acquisition of land, compulsorily or by agreement”. 

26. The exercise of discretion under section 120(3) and (4) (“may”), bears on the envisaged compulsory 

acquisition of land of the AP (and by logical extension, all other land within the Order limits not owned by 

Aquind Limited and that that limited company aspires to compulsorily acquire for the project in the field of 

energy), through the operation of “provisions” that expressly include acquisition provisions.  

27. As such, the section 120(3) discretion also remains subject to the common law protections referred to in 

Sainsbury’s: (Emphasis added) 

11. … 40.  Private property rights, although subject to compulsory acquisition by statute, have long been 
hedged about by the common law with protections. These protections are not absolute but take the form 
of interpretative approaches where statutes are said to affect such rights.” 

“42.  The attribution by Blackstone, of caution to the legislature in exercising its power over private 
property, is reflected in what has been called a presumption, in the interpretation of statutes, against an 
intention to interfere with vested property rights … 

“43.  The terminology of ‘presumption’ is linked to that of ‘legislative intention’. As a practical matter it 
means that, where a statute is capable of more than one construction, that construction will be chosen 
which interferes least with private property rights.” 

28. In this Application, the result of the exercise of discretions (“may”) by the Secretary of State (having regard to 

the recommendation of the ExA) under sections 120(3) and (4) to include a “provision” in the form of any 

compulsory purchase powers would be to “affect” “private property rights” of the AP in the freehold of their 

land. Therefore, the evaluation by the ExA (and the Secretary of State) is required to be made subject to the 

common law “presumption … against” interference of the AP’s private property rights as a result of the 

exercise of those discretions. As a practical matter, the construction “will be chosen” (i.e. must be chosen), 

“which interferes least with private property rights”. 

29. Thus, the “construction” of sections 14(6), 35(2)(a)(i) and 120(3) and (4) in the acquisition context results to 

exclude the inclusion in any “provision” relating to the AP’s affected land of an isolated purpose “for 

commercial telecommunications” of any part the development envisaged to be situated on the land of the AP 

against their will.  

30. There are, therefore, two practical outcomes by which a lawful exercise of sections 120(3) and (4) discretions 

can be ensured: 

a) To delete from Article 2(1) of the draft DCO any reference to the isolated purpose “for commercial 

telecommunications” of any development envisaged to be within the scope of the draft DCO. If that is not 
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deleted, the AP’s position remains that the inclusion of the isolated purpose “for commercial 

telecommunications” would be outside of the scope of legal jurisdiction of the Secretary of State under 

sections 14(6), 35(2)(a)(i), and 120(3) and (4) of the PA 2008 in circumstances where the limited 

company applicant seeks to rely on a “different or collateral purpose” to seek to justify compulsory 

acquisition “provisions” relating to the taking AP’s private property through section 122; or 

b) To lawfully wholly encapsulate by additional express terms within Article 2(1) any reference to the 

(currently) freestanding, isolated, and extra-statutory purpose “for commercial telecommunications” of any 

development envisaged to be within the scope of the draft DCO, to ensure that the result of such 

encapsulating purpose wholly encompasses “for commercial telecommunications” exclusively within a 

wider and in-jurisdiction purpose relating to the “field of energy”, for example, being a wider stated 

purpose of such development being “for electricity cable monitoring and intra-electricity converter station 

purposes”. This practical approach would also ensure satisfaction of section 157 of the PA 2008 by which 

the purpose of the fibre optic cable would be that for which it was designed, being a purpose “for 

monitoring purposes” and not “for commercial telecommunications” purposes.  
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SECTION D - OfCom Direction & Different or Collateral Purpose under the Communications Act 2003 

31. The AP recognises that a basis for the promotion by the Applicant limited company of future use of its choice 

to include additional (but non-functionally related to the “field of energy”) fibre optic material in cables is to 

ensure future satisfaction of the terms of the section 106 direction by OfCom. See Appendix H, hereto. The 

terms of that direction state: 

9. Ofcom hereby directs, in accordance with section 106 of the Act, as follows—  
(a) the Code shall apply to the Applicant for the purposes of the provision by the Applicant of part of an 
electronic communications network, namely, the Applicant’s electronic communications network excluding 
the UK Aquind Interconnector Fibre, as defined in this direction; and (b) that application of the Code shall 
have effect throughout England. … 
Interpretation  
11. In this Direction—  
(a) “Act” means the Communications Act 2003;  
(b) “Applicant” means Aquind Limited, whose registered company number is 06681477;  
(c) “Code” means the electronic communications code set out in Schedule 3A to the Communications Act 
2003;  
(d) “Ofcom” means the Office of Communications.  
(e) “UK Aquind Interconnector Fibre ” means the part of the Applicant’s electronic communications 
network in England, which is deployed in the Applicant’s marine and underground electric power 
transmission link that runs between the south of England and Normandy in France, and is subject to a 
Direction issued on 30 July 2018, by the Secretary of State for Business, Energy and Industrial Strategy, 
pursuant to section 35 of the planning Act 2008. 

 
32. The consequence of engagement of that OfCom subsisting direction, in future upon a grant of a DCO by the 

Secretary of State for “a project in the field of energy” but that included a “part” of the development not within 

the field of energy, would be to result in that isolated “part” (of the development not encapsulated within a 

wider purpose of “for monitoring of electricity cables …” referred to above) in that then future part being able 

in that future point to then qualify as a “telecommunications network”.  

33. In direct consequence of that direction then being satisfied, the EC Code would be engaged so as to preclude 

the availability other than of statutory compensation based on the “no scheme” world, as opposed to the 

“scheme” world, for the evaluation of required compensation for the logically prior consideration, testing, and 

justification of the inclusion of compulsory purchase “provisions” under sections 120(3) and (4) of the PA 

2008. Therefore, the AP’s position remains that inclusion of an isolated purpose “for commercial 

telecommunications” that could apply to any “part” of the development would qualify as a “different or 

collateral purpose” that the Supreme Court has held to be unlawful where private property rights would be 

affected (as here). This is because, without encapsulation within a wider purpose relating to the “field of 

energy” (for example, “for monitoring purposes …” as set out above), the grant of a DCO that includes such 

an isolated freestanding purpose (“for commercial telecommunications”) could result in satisfying the different 

purpose of the Communications Act 2003 and section 106 thereof (see the OfCom Direction) and the 

collateral purpose in this PA 2008 of deliberate suppression by AQ of, and purported avoidance at this time 

of, consideration of lawful land acquisition value of the affected land of the AP by reference to the scheme 

world. That approach by the Applicant limited company is reflected in paragraph 5.6 of its Funding Statement 
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in support in the PA 2008 sphere of its use of compulsory purchase powers (which excludes any 

consideration of market value (“scheme world”) evaluation in relation to “requisite funds” (SEE PARA 9) for 

the taking of the AP’s affected land.  

34. It is difficult to see how the above approach of the limited company can be described otherwise than as a 

“different” purpose to that of the “field of energy” (being ultimately for a purpose under a different statutory 

regime relating to telecommunications and not to the field of energy under the PA 2008), nor as not being a 

“collateral purpose”, by it being a purpose of the Applicant purporting to sidestep lawful consideration on the 

facts available during the statutory Examination Hearing Period by the ExA and the SoS of the question of 

whether there is a reasonable prospect of “requisite funds” for compulsory acquisition becoming available 

under the PA 2008 (and during its Examination Hearing period), without regard to the 2003 Communications 

Act, the ECC and future theoretical engagement of the OfCom Direction (itself subject to a decision to grant a 

DCO that includes as an isolated purpose a part of some development “for commercial telecommunications”.  

In this respect, the ExA will note the absence from the Funding Statement, Rev 2, paragraph 5.6 (or at all) of 

any reference at all to market value uplift from use of the land within the Order limits “for commercial 

telecommunications” purposes logically prior to the subsequent determination by the Secretary of State 

whether or not to grant development consent to exclude use “for commercial telecommunications” purposes 

of “part” of the development sought to be consented.  

35. The foregoing position of the AP is reinforced by the Supreme Court’s setting out of the law in Sainsbury’s: 

11. … 42. The attribution by Blackstone, of caution to the legislature in exercising its power over private 
property, is reflected in what has been called a presumption, in the interpretation of statutes, against an 
intention to interfere with vested property rights … 

43.  The terminology of ‘presumption’ is linked to that of ‘legislative intention’. As a practical matter it 
means that, where a statute is capable of more than one construction, that construction will be chosen 
which interferes least with private property rights.” 

36. In that case, it was common ground that section 226(1)(a) of the TCPA 1990 was satisfied by the envisaged 

Raglan Street redevelopment and could only be secured through use of that CPO power and that, in turn, 

another site would be able to be improved, and that there was a planning obligation that related to both sites. 

But, the Supreme Court held that: (Emphasis added)  

38.  There is no doubt that where a body has a power of compulsory acquisition which is expressed or 
limited by reference to a particular purpose, then it is not legitimate for the body to seek to use the power 
for a different or collateral purpose … In Galloway v Mayor and Commonalty of London (1866) LR 1 HL 
34 , 43, Lord Carnworth LC said that persons authorised to take the land of others “cannot be allowed to 
exercise the powers conferred on them for any collateral object; that is, for any purposes except those for 
which the legislature has invested them with extraordinary powers”. In Clunies-Ross v Commonwealth of 
Australia (1984) 155 CLR 193, 199 the High Court of Australia said that the statutory power to acquire 
land for a public purpose could not be used to “advance or achieve some more remote public purpose, 
however laudable”. 
39. So also the familiar rules on the judicial control of the exercise of legislative powers apply in the CPO 
context as elsewhere … 
40. Nor can it be doubted that off-site benefits may be taken into account in making a CPO… 
43. It is necessary to note, at the outset, the relevant legal differences between this case and the cases in 
which similar questions have previously arisen. The first is that there is a difference between the exercise 
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of powers of compulsory acquisition and the exercise of powers to control development and grant 
planning permission, which is rooted in the deep-seated respect for private property reflected in the 
decisions cited above. The second is that both compulsory acquisition and planning control are solely 
creatures of statute, and that while the provisions which are relevant on this appeal are contained in one 
statute, the 1990 Act, the statutory provisions are different. … 
72. What is the connection in the present case? The expression “cross-subsidy” has been much used by 
Tesco and the council. The expression bears a special meaning in this case… Here all it means is that 
Tesco says that (a) the council's requirements for the Royal Hospital site have the result that Tesco 
cannot develop it profitably; and (b) Tesco will undertake its development if it can develop the Raglan 
Street site. Tesco says that the consequence of (a) and (b) is that the Raglan Street site development will 
“cross-subsidise” the Royal Hospital site development. But the only connections between the proposed 
Raglan Street site and Royal Hospital site developments are that (a) Tesco says that it will develop the 
latter if it can develop the former; (b) it has contractually agreed to perform building works on the Royal 
Hospital site if it acquires the Raglan Street site. The commercial effect will be that the deficiency on the 
Royal Hospital site will be made up, or “cross-subsidised”, by the Raglan Street site development. 
Nothing in the papers before the court suggests that this will be done by any direct subvention 
from the income or capital proceeds of the Raglan Street site, but this would not in any event make a 
difference…. 

73. The crucial question is whether that is a connection which the council is entitled to take into 
consideration under section 226(1)(a) or section 226(1A) .  To take the latter first, Elias J was right to hold 
that section 226(1A) was not the crucial provision for the purposes of this case. It does not answer the 
prior question of what matters can be taken into consideration. 

74. The power of compulsory acquisition must be capable of being exercised under section 
226(1)(a) before the limitation in section 226(1A) applies. Once it applies the local authority must think 
that the development will contribute to the achievement of the well-being benefits. Section 226(1A) does 
not permit the council to take into account a commitment by the developer of a site part of which was to 
be the subject of a CPO to secure the development, redevelopment or improvement of another 
(unconnected) site and so achieve further well-being benefits for the area…. The Raglan Street site 
development will not, in any legally relevant sense, contribute to the achievement of the well-being 
benefits flowing from the Royal Hospital site development. 

75. But that matters little since the crucial question is whether the council was entitled to take it into 
account under section 226(1)(a) . There can be no doubt that, even if there is no express reference 
in section 226(1)(a) to the local authority taking into account material considerations (by contrast 
with section 70(2) ), only relevant matters may be taken into account…. Sullivan LJ was wrong to 
conclude that it followed that a cross-subsidy from a CPO site to another site was a material 
consideration. The fact that a conditional agreement for sale linked the obligation to carry out works on 
the Royal Hospital site was not a relevant connection… 

77. First, as a matter of principle it is impossible to put into separate compartments the exercise by the 
council of its power of compulsory purchase of Sainsbury's property, and the exercise of the council's 
power to dispose of Sainsbury's property to Tesco, and then to conclude that the Royal Hospital site 
development may not be taken into account for the former, but can be taken into account for the latter. It 
is wrong for the council to deprive Sainsbury's of its property because the council will derive from 
disposal of that property benefits wholly unconnected with the acquisition of the property. 

78.  Second, although it is plain that the power of compulsory purchase may be used to assemble a site 
for a preferred developer, there is nothing in Standard Commercial Property Securities Ltd v Glasgow City 
Council (No 2) 2007 SC (HL) 33 which supports the proposition that unconnected benefits may be taken 
into account by a local authority in deciding whether property should be compulsorily acquired for the 
purpose of disposing of it to a preferred developer. 

37. As Lord Walker held: 

82. Where a local authority is considering exercising powers of compulsory purchase for planning 
purposes, planning considerations must be central to the decision-making process. The public purse is to 
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be protected against improvidence, but the local authority should not be exercising its powers in order to 
make a commercial profit… 

38. Whereas a direction under section 35(2)(b) admits of a “business or commercial” project that entails a 

commercial profit, a direction under section 35(2)(a) does not so admit. But here, the Applicant limited 

company would derive two commercial benefits from inclusion of the phrase “for commercial 

telecommunications”: 

a) That phrase could/would result in future to satisfy the ECC and so avoid paying “requisite [market 

value for] funds” in relation to the taking of the AP’s land against its will; 

b) That phrase would in itself result in the entitlement under the dDCO (if authorised) in favour of the 

Applicant limited company to commercial profits of 5% of profits, being pure profits not supplying any 

form of cross-subsidy to the project in the field of energy that is the subject of the Application, and 

notwithstanding that the company asserts the benefits of the leases it may grant would be a 

“significant” public benefit but without any means by which that private benefit could be connected or 

related to the public in any real sense at all. Indeed, the company has no land interest and so cannot 

at this time execute a development consent planning obligation by which to apply any of the 5% to 

any area (or related situation) within or abutting the Order limits; 

c) The scope of the authorised purposes under section 14(6) of the PA 2008 are confined to specified 

“fields”, here, of “energy”. The Applicant limited company should not be seeking, the ExA should not 

be recommending, and the Secretary of State should not be granting a DCO that includes an 

entitlement to generate “for commercial telecommunications” (purposes) a commercial profit, nor one 

of 5% over and above the financial equation relating to the provision of an energy project.  

39. The AP, therefore, invites the ExA and Secretary of State to align the draft terms of the DCO so as to: 

a) Refuse to grant the dDCO as currently drawn and promoted by the limited company Applicant; or 

b) exclude from the face of the dDCO (and in due course that which may be granted for a “project in the field 

of energy”) any reference to “for commercial telecommunications”, and with consequential refining the 

terms of the dDCO so as to in accord with the helpful cross-references securing that effect previously 

advanced by the Applicant in Deadline 6;  

c) wholly encompassing the current expression of the isolated purpose ““for commercial 

telecommunications” within a wider encapsulating purpose, being “for monitoring of the electricity bearing 

cables …” so as to ensure that the cables and fibre optic material subject to a DCO are within the scope 

of the jurisdiction of the PA 2008 that exclusively relates to specified closed “fields” expressed in section 

14(6) of the PA 2008.   
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SECTION E – Section 115 of the Planning Act 2008 & the scope of purpose of “Associated 

development” 

40. As a (so-called) “precautionary” approach, the Applicant limited company continues to rely on the statutory 

phrase “associated development” as a means by which to seek to secure development consent for the 

function or use of fibre optic material (that it will choose to include alongside other fibre optic strands that 

would directly connect to the converter station and equipment in it so as to supply a monitoring and intra-

station communications function). The analysis above concerning “different or collateral purpose” applies to 

the consideration of the term “associated” within the phrase “associated development”.  

41. For completeness, the same analysis applies to the concept of “associated development” in section 115 of the 

PA 2008. That section provides: (Emphasis added)  

1) Development consent may be granted for development which is — 
a) development for which development consent is required, or 
b) associated development … 

2) “Associated development”  means development which — 
a) is associated with the development within subsection (1)(a) (or any part of it), … 
b) … and 
c)  is within subsection (3), (4) or (4A) … 

3)  Development is within this subsection if it is to be carried out wholly in one or more of the following 
areas — 
a) England … 
b) … 
c)  in the case of development in the field of energy, … 
 

42. The AP has previously provided the ordinary meaning of “associated” and noted that the meaning of that 

adjective is “joined in companionship, function, … concomitant; sharing in responsibility or function … but with 

a secondary or subordinate status”. The Applicant’s own evidence shows that the choice to include the 

presence of fibre optic material inside of the copper tube, adjacent to the functioning fibre optic cables 

(directly actually connected to the converter station through equipment situated in it) and functionally relating 

to the monitoring of electricity bearing cables and supplying an intra-converter station communications 

function, would result in additional fibre optic material whose theoretical future function would be wholly 

unrelated to the field of energy, would not relate to the function of monitoring of the electricity bearing cables 

nor to intra-converter station communications, and, thereby, the function of the other fibre optic material could 

not be joined in function with the monitoring cables, not have a shared function with such cables so as to be 

able to have some kind of “secondary or subordinate status”.  

43. That is, qualification as “associated” development flows here from shared function and not from presence of 

material close by to another material. See, in this respect, the Swansea Bay Tidal Lagoon DCO in which that 

ExA asked whether or not the development in question was “essential” to the function of the energy project.  

44. Therefore, the AP’s position remains that the fibre optic material “for commercial telecommunications” cannot 

come within the legal scope of “associated development” for want of shared function with other fibre optic 

cable that would have a function related to the “project in the field of energy”. 
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Section F – Jurisdictional Compass of Planning Act 2008 Field of Energy & Swansea Tidal Lagoon DCO 

45. For these reasons, the AP has suggested (helpfully) a lawful route by which the ExA might include, as at the 

Tidal Bay DCO, the presence in the cable of additional fibre optic material – confined to “operational 

development” devoid of function – that could fall within a wider encapsulating stated Article 2(1) for the 

purpose of “for monitoring of electricity bearing cables …” so as to enable – in due course, a party to apply for 

planning permission for change of use of that particular additional “operational development” from an actual 

non-use to a particular use “for commercial telecommunications” together with planning permission for a 

related Telecommunications Building (itself enabling and supplying a function to the said inherently passive 

additional cable material) and so forth. No doubt Winchester CC and Portsmouth CC could entertain such an 

application(s) in future, in line with the situation at Swansea Bay Tidal Lagoon DCO where similar 

jurisdictional matters arose.  

46. If it is suggested that that route may be unavailable, it remains the AP’s position that it is the Applicant limited 

company’s choice to include additional fibre optic material not relating to a the “field of energy” within its DCO. 

It remains its choice to also avoid all of these problems by choosing to not include non-related fibre optic 

material in its scheme. 

47. Contrary to paragraph 7.11 of [REP7-075], the Applicant’s evidence (in its Request for Exemption, Section 4 

– Project Description) is that the protection for the fibre optic cable derives from being within the “same 

trench” as the power cables and not from the particular diameter of the overall armoured fibre optic cable 

itself.  Thus, as remains accepted by the Applicant in [REP1-127] paragraph 5.2 of its “FOC Statement”, the 

company can choose to install a cable within the armoured copper tube of fewer fibre optic strands per se: 

Within the required outer diameter for the fibre optic cables, 192 glass fibres may be installed. Each fibre 
optic cables is required to include a sufficient amount of glass fibres for its use in connection with the 
primary use of the interconnector and as redundancy for this purpose in the event of individual glass fibre 
failures. The number of glass fibres required in connection with the primary use of the interconnector and 
as redundancy for this purpose is less than 192… [I]t would be possible to install a cable with fewer glass 
fibres (and thus less spare capacity)… 

48. By that choice to include inside of the copper tube within the cable diameter more fibre optic material than is 

related to the “field of energy” for the monitoring of electricity cables and intra-Converter Station 

communications, the Applicant company has engendered a different or collateral purpose. By its evidenced 

choice it could also choose to not include such unnecessary fibre optic material in that tube and so avoid all of 

the foregoing issues as well as this resulting to ensure removal from the dDCO of the phrase “for commercial 

telecommunications” from its dDCO. Exercise of the choice to not place unnecessary fibre material in the 

tube, or to wholly encapsulate the material exclusively within a wider electricity provision related purpose (and 

intra-Converter Station communication purpose) would also result in a legally in-jurisdiction project but subject 

to CPO and funding matters below and elsewhere covered in the AP Statement on Funding.  
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49. Further, and in apparent contradistinction to [REP7-075], paragraph, in its Request for Exemption, Project 

Description, the Applicant has evidenced that the protection for the cable results from the shared trench and 

not from a requirement of the overall cable diameter itself: (Emphasis added) 

4.3.5 Inclusion of data cable … Installation in the same trench as the power cables alongside them, 
together with separation of the two cables system, ensures consistent protection against fishing and 
anchor damage as well as natural hazards… 

 

SECTION G – Convention Rights & Legitimate Aim (purpose) 

50. The Human Rights Act results to incorporate the provisions of Article 8 and Article 1 of the First Protocol into 

domestic law. Taking of the extent of land envisaged by the limited company’s proposals will result to destroy 

the AP’s landholding as a farm, their homestead, as well as fundamentally change their ongoing business by 

reduction in land by reason of significant land take envisaged by the Applicant limited company. 

51. The Articles each require the taking of the AP’s land to serve a legitimate aim. For the reasons given above, 

the envisaged taking of land under the PA 2008 “for commercial telecommunications” (and not wholly 

encapsulated within a wider purpose “for monitoring of electricity cables and intra-converter station 

communications”) notwithstanding that isolated freestanding aim (or purpose) cannot come within the scope 

of the purpose of the “field of energy” results to preclude the taking of the AP’s land for a legitimate purpose. 

By logical extension, the same reasoning applies to other areas of the Order limits not within the ownership of 

the Applicant limited company “for commercial telecommunications”.   
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SECTION H – Sections 104 & 122 of the Planning Act 2008  

52. The next question is to consider the terms of section 122 of the PA 2008 and their inter-relationship with 

sections 120 and 104(3) and (4) in light of the guidance presumption and the legal protections against land 

acquisition by third parties.  

53. By section 104(2)(a), the SoS must have regard to any NPS that has effect “in relation to the development of 

the description to which the application relates”. For the reasons given above, the NPS cannot have effect in 

relation to any development relating to the purpose of “for commercial telecommunications” because that 

purpose falls outside of the PA 2008 and cannot come within it. See above. The NPS does have effect in 

relation to “the development of the description to which the application relates” – being development of a 

“project in the field of energy”. Section 104(3) requires the SoS to decide the application in accordance with 

the NPS, except to the extent that subsections (4) to (8) apply. The AP has set out above its reasoning for the 

different purpose and the engagement of Convention Right considerations and the related Human Rights Act. 

These engage subsection (6).  

54. Section 104(6) precludes the SoS from deciding the application in accordance with the NPS would be 

unlawful by virtue of any enactment. That provision appears to encompass the PA 2008 itself. Deciding the 

application to include development “for commercial telecommunications” would breach section 14(6) and (1).  

55. Section 104(8) precludes the SoS from deciding the application in accordance with the NPS “if the [SoS] is 

satisfied that any condition prescribed for deciding the application otherwise … is met”. In this respect, section 

122 provides for “conditions”. See below.  

56. The Applicant limited company does not itself own any land within the Order limits and so has included 

“provisions” in the dDCO relating to both interfering with the land of third parties (including the AP) so as to 

preclude access by those parties for periods, and the taking of land against the will of third parties, (including 

the AP), permanently.  

57. The envisaged “provisions” for acquisition derive from section 120 that provides: (Emphasis added) 

3)   An order granting development consent may make provision relating to, or to matters ancillary to, the 
development for which consent is granted. 

4)   The provision that may be made under subsection (3) includes in particular provision for or relating to 
any of the matters listed in Part 1 of Schedule 5. 

58. Part 1 of Schedule 5 includes provisions relating to compulsory acquisition.  

59. Whereas section 120 engenders the “provision” describing acquisition, section 122 provides for the “Purpose 

for which compulsory acquisition may be authorised” provides: (Emphasis added)  

1) An order granting development consent may include provision authorising the compulsory acquisition 
of land only if the Secretary of State is satisfied that the conditions in subsections (2) and (3) are met. 

2) The condition is that the land — 

a)   is required for the development to which the development consent relates, 

b)   is required to facilitate … to that development,  
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3) The condition is that there is a compelling case in the public interest for the land to be acquired 
compulsorily. 
 

60. Thus, “is required” connotes a purpose as well as a practical outcome. A “desire” is a purpose. A “preference” 

to change a view is a purpose. Such purposes, however, could not begin to satisfy the condition of section 

122(2). In addition, there must also be a demonstrably “compelling” case in the public interest.    

61. In such an application as this where compulsory land taking is envisaged, whether temporarily or 

permanently, the discretions in sections 120(3), (4) and 122(1) are subject to the common law protections 

referred to above. The AP reminds the ExA and Secretary of State of the Prest case: 

In the sphere of compulsory land acquisition, the onus of showing that a CPO has been properly confirmed 
rests squarely on the acquiring authority and if he seeks to support his own decision, on the Secretary of 
State. The taking of a person’s land against his will is a serious invasion of his proprietary rights. The use of 
statutory authority for the destruction of those rights requires to be most carefully scrutinised. The courts 
must be vigilant to see to it that that authority is not abused. It must not be used unless it is clear that the 
Secretary of State has allowed those rights to be violated by a decision based upon the right legal 
principles, adequate evidence and proper consideration of the factor which sways his mind into 
confirmation of the order sought. 

 

62. Further, in Tameside [1977] AC 1016, the House of Lords held, at page 1065, that in the exercise of a 

discretion by the Secretary of State under a statute: (Emphasis added)  

I must now inquire what were the facts upon which the Secretary of State expressed himself as satisfied 
that the council were acting or proposing to act unreasonably. … [T]he facts on which he acted must be 
taken from the department's letters at the relevant time… 

…[P]ut more compendiously, the question for the court is, did the Secretary of State ask himself the right 
question and take reasonable steps to acquaint himself with the relevant information to enable him to 
answer it correctly? … 

63. In this respect, section 98 of the PA 2008 requires: 

1) The Examining authority is under a duty to complete the Examining authority's examination of the 
application by the end of the period of 6 months beginning with the day after the start day. 

64. Within the 6 month period, section 92(1) and (2) requires cpo hearing to be held. There is no power to hold a 

further hearing outside of that period, nor to take account of actual facts not able to have been subject to 

consideration at such a hearing by an affected party. 

65. The AP reminds the ExA and Secretary of State of the Sainbury’s case in relation to the “interpretation” of 

statutes and of the “presumption”: 

 11. … “40. Private property rights, although subject to compulsory acquisition by statute, have long been 
hedged about by the common law with protections. These protections are not absolute but take the form 
of interpretative approaches where statutes are said to affect such rights.” 

“42. The attribution by Blackstone, of caution to the legislature in exercising its power over private 
property, is reflected in what has been called a presumption, in the interpretation of statutes, against an 
intention to interfere with vested property rights … 

“43. The terminology of ‘presumption’ is linked to that of ‘legislative intention’. As a practical matter it 
means that, where a statute is capable of more than one construction, that construction will be chosen 
which interferes least with private property rights.” 
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66. As has been referred to above, the guidance presumption cannot subvert nor usurp the common law 

protections that engender a presumption “against” the taking of land of the AP against its will, temporarily or 

permanently. The inclusion of section 104(8) of the PA 2008 of a statutory provision disengaging the guidance 

presumption in favour of a prescribed “condition” is consistent with that removal of a presumption under law 

(not guidance). That is, the Applicant limited company cannot benefit from the guidance presumption in 

relation to the satisfaction of section 122 “conditions”. Rather, the common law presumption operates to 

reverse that presumption against the limited company and the onus remains on that entity to prove its case. 

The AP need do nothing.  

67. Further, as referred to above, a “preference” or “desire” cannot begin to equate to satisfying the statutory test 

of “is required”. Section 122 uses the term “is required” and not “is preferred” or “is a laudable choice” or “is 

laudably desired”.  

68. Furthermore, the Application is formulated on the basis of a Rochdale envelope approach devoid of detailed 

particularisation of binding details or particulars. It remains the case at Deadline 7c that the Applicant 

company has produced no evidence showing that it is not possible to secure the result advanced by the AP 

and as a matter of principle not detail: being restoration of its land after the event of converter station 

construction and situation of electricity bearing cables below its land to use for agricultural purposes. To this 

end: 

a) the AP has drawn up a development consent planning obligation that results to ensure period access (not 

for abnormal loads but) for light maintenance vehicles evidenced by the Design and Access Statement to 

be desiring to visit the Converter Station 3-4 times each year. The obligation operates to prevent the AP 

preventing access by the Applicant company as otherwise a trespasser along a defined route around the 

edge of the AP’s land (including land within the Order limits); 

b) the Design and Access Statement and other evidence is that the Converter Station will be self-

extinguishing in the event of fire and it cannot be said that fire tenders could not utilise the access 

referred to in (a) above. If the self-extinguishing system is considered by the Applicant to be inadequate 

to ensure the appropriate degree of fire safety, then a Requirement could ensure a detailed risk 

assessment establishes the appropriate degree of fire safety engineering to protect systems;  

c) the Design and Access Statement evidences the use of electrified fencing to preclude trespasser access 

to the footprint of the Converter Station and it is difficult to see how a trespasser might dig up deeply 

buried cables under the AP’s land once so situated and appropriately protected. If these protections are 

considered by the Applicant to be inadequate to ensure the appropriate degree of safety from incursion 

within the Rochdale envelope for the Station, then a Requirement could ensure a detailed risk 

assessment establishes the correct height and features of an anti-intruder perimeter for that building. See 

also Vanguard’s approach to security at paragraph 64 of its Design and Access Statement (using also the 

Rochdale Envelope approach in its recent approved DCO at 
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https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN010079/EN010079-

001928-8.03%20Design%20and%20Access%20Statement.pdf ): (Emphasis added)  

64. There will be no requirement for public access to the onshore project station or National Grid 
substation extension, and appropriate security measures will be installed to prevent unauthorised 
access to the onshore electrical transmission works once operational. 

69. The AP addresses below other matters envisaged to be situated on its land.  
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SECTION I – AP Responses to Applicant Limited Company’ Appendix A of [REP7-075] 

70. In this Application, the section 122(2) “the development” is the extent of the development qualifying as 

“development” per se and that is within the “field of energy”. “Development” is defined by section 32 of the PA 

2008 by reference to section 55 of the TCPA 1990. That latter provision expressly excludes under section 

55(2)(e) “agricultural use” from the scope of “development”. Therefore, the reinstatement of the AP’s land for 

such agricultural use following construction works would need a Requirement or Protective Provision to 

secure reinstate its prior situation thereafter. It is also not understood that planting of vegetation is 

development as the AP’s land is not in a conservation area. Therefore, the soft landscape proposals appear 

unable to fall within the scope of section 122(2)(a) or (b) as “development” because they cannot in law qualify 

as “development”, requiring development consent or otherwise. 

71. By its [REP7-075], Appendix A, the Applicant company asserts justification for its taking of the AP’s land 

permanently, after the event of construction of the Converter Station and below ground situation of the 

electricity bearing cables and functionally related fibre optic monitoring and intra-Station communications, for 

– ultimately – a haul road that might or might not be necessary to use over the lifetime of the energy related 

development, for a differently appearing landscape with some hedges and a few trees, and a fence around 

the whole.  

72. With respect to the Applicant limited company, its asserted justification is no justification and fails to come 

close to satisfying the terms of section 122. To remind the company, the terms of section 122 state: 

2) The condition is that the land — 

a) is required for the development to which the development consent relates, 

b) is required to facilitate … to that development,  

3) …   

73. Subsection (1) provides a discretion that entitles the SoS to include a “provision” in the dDCO “only if” he is 

satisfied that (2) and (3) are (both) satisfied.  

74. Further, the Sainsbury’s “presumption” operates against the Applicant company, and the “onus” exclusively 

lies on that company. The AP need do nor prove anything to resist the taking of its land against its will.  
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Additional Fibre Optic Material “for commercial telecommunications” & not “for” electricity 

generation purposes 

75. In respect of the additional fibre optic material, it is the company’s own case in evidence that additional fibre 

material over and above that evidenced to relate to the “field of energy” is “desirable” and that it is “possible” 

to use smaller diameter cable to exclude the presence of such additional fibre optic material. See [REP1-

027], paragraph 5.2, FOC Statement referred to above.  

76. A “desirable” choice for additional capacity, accepted by the company as “spare” (and so. By its own 

definition, not necessary), “however laudable”, cannot begin to satisfy the term “land is required for the 

development to which the development consent relates” (section 122(2)(a)), because it cannot relate to the 

development and cannot be “required” “for” the development to which the development consent relates. 

77. The outcome of that situation, as previously articulated, also removes a “requirement” Telecommunications 

Buildings and related parking and fencing that relate “solely” to the provision of additional cables “for 

commercial telecommunications”. See above and [REP1-027], paragraph 5.4: “The Telecommunications 

Buildings are required solely in connection with the commercial use”. None of that “development” can on the 

evidence of the company “relate” to the essential energy development of the Converter Station and electricity 

bearing cables. No amount of company rhetoric or arm waving can engender evidence of functional 

relationship and where the company’s evidence in fact evidences the absence of any functional relationship 

(and no funding relationship either). 

Access  

78. The Applicant company shows by its [REP7-075], Appendix A Responses to the AP’s position, that it has 

either misunderstood the AP’s case or seeks to obviscates obdurately the relevant position of the AP in 

respect of “access” so as to seek to bamboozle the ExA notwithstanding the legal requirement on the ExA 

and Secretary of State to most carefully scrutinize the situation where CPO is envisaged. See Sainsbury’s.  

79. To reiterate, the AP accepts that, in order to construct the Converter Station, there is a requirement for a 

temporary construction compound and a temporary haul road such that, for a limited period, part of the AP’s 

land will come to be used for construction purposes and that a Converter Station would be permanently 

situated on a part of its land to the North of the farmstead and electricity bearing cables would be situated 

beneath its land. The AP also understands that the company has chosen a route for construction vehicles, 

including abnormal loads, that will enable passage by all construction-related vehicles to and from the 

Rochdale Envelope that would contain the Converter Station (including as to vertical clearance).  

80. However, upon completion of the Station construction works, and of the burying of the electricity cables below 

ground level, there will then be no need at all for a temporary construction compound nor for a temporary haul 

road for any kind of construction vehicle. However, a construction compound surface and haul road will then 

remain to be addressed. It would cost the company money to remove the compound and haul road and 

restore the land to its agricultural use and it appears cheaper for it to seek to acquire the land ‘permanently’ to 
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avoid applying funds to its restoration to agricultural land. But a future commercial advantage (or company 

impecuniosity) cannot be a legally relevant justification for permanent land take from the AP. See Sainsbury’s 

case. Article 30(4) also results to preclude reinstatement of the AP’s land also from its destruction for 

agricultural use by temporary construction compound use. The frameworks advanced by the company also 

include no obligation on it to restore the AP’s land to enable its agricultural use. There remains, absent the 

ExA and Secretary of State imposing the same, no Requirement nor Protective Provision (save as advanced 

by the AP) by which to reinstate the AP’s land after construction operations have concluded. Absent that, the 

PA has provided PP’s that seek to ensure reinstatement of their land following conclusion of construction 

operations.  

81. An example of company obduracy is paragraph 2.4 of [REP7-075]. The AP recognises the evidenced 

proposal of the company for periodic annual regular maintenance access to and from the Station by what the 

Design and Access Statement describes as “light vehicles”. In the context of the Rochdale Envelope 

approach relied on by the Applicant company, there is no evidence to suggest that the AP’s own farm-related 

vehicles and machinery currently, nor the company’s envisaged “light vehicles”, cannot and could not use, 

and continue to use, the existing Eastern perimeter access way at, within, and around the Eastern boundary 

of the AP’s for such vehicles, nor is there any evidence to suggest that vertical clearance along that existing 

accessway for “light vehicles” (and the AP’s existing farm vehicles) has any issues at all with vertical 

clearance below the pylons. Indeed, the Western Extension of the Substation EIA location plan shows in 

some detail that accessway going beneath the overhead pylon cables and then following their line South 

Westwards along their overhead line. To the extent, theoretically, it is sought by the company’s paragraph 

that the envisaged land rise beyond that pylon line may create issues for “light vehicles” that have already 

traversed below the overhead pylon lines seeking to access the Station footprint, then these would reflect the 

envisaged situation farther west (but for higher vehicles) and a Requirement can ensure that the land profile 

of a route from the South Eastern corner of the Station to the accessway is appropriately profiled to ensure 

any (if any which is denied) adequate clearance for “light vehicles”. 

82. The Applicant company has evidenced in its Design and Access Statement that transformers will be situated 

within the Rochdale Envelope and that, sensibly, a spare transformer would be available already on site in the 

event of an emergency. Transformers appear to be quite heavy and are asserted by the company to (now) 

weigh “300 tonnes” each. There is no evidence to show that in order for that spare transformer to be brought 

into service a vehicle is immediately required to move it from its envisaged location as a spare a few metres 

further along the line of transformers to a nearby location farther along the same line of operational 

transformers.     

83. However, notwithstanding envisaged operational obligations on the company to maintain supply, the 

presence of a spare transformer on site adjacent to a row of other transformers, and   

84. In the Vanguard DCO, “up to eight” transformers were considered necessary to the “project substation”: 



 

 

Page 24 of 44 
 

46. …. The importing of large Abnormal Indivisible Loads (AILs) may lead to delays on the highway 

network. The construction of the onshore project substation is likely to require the delivery of up to eight 

supergrid transformers to the onshore project substation.  

See page 22 of https://infrastructure.planninginspectorate.gov.uk/wp-

content/ipc/uploads/projects/EN010079/EN010079-001512-

Chapter%2024%20Traffic%20and%20Transport%20Norfolk%20Vanguard%20ES.pdf  

85. The Vanguard project Design and Access Statement included: (Emphasis added)  

38. The onshore project substation converts the HVDC electrical power from the Norfolk Vanguard export 
cables to HVAC which is the appropriate voltage required for connection to the National Grid system. 
Filtering, switchgear and associated protection and control equipment is also located at the onshore 
project substation to comply with the technical requirements of the National Grid and allow safe operation 
of the Norfolk Vanguard connection… 

39. The onshore project substation will consist of up to two converter stations, each having a power 
transfer capability of between 800MW and 1000MW. As such, the onshore project substation will consist 

of:  2x converter buildings - housing DC filter equipment and power electronics to convert HVDC to 

HVAC power for connection to National Grid;  2x outdoor HVAC compounds – each compound will 

contain one or more 400kV transformers, plus HVAC filters, busbars and cable sealing ends;  Control 

building – housing SCADA and protection equipment;  Access roads – for operation and maintenance 

access to equipment; and  Associated connections between equipment via overhead busbar and 
cabling, including buried earthing system.  

40. The largest equipment within the onshore project substation will be the converter halls which will not 
exceed a height of 19m, all other equipment will not exceed a height of 13m. The tallest structure at the 
onshore project substation site will be the lightning protection masts at a height of 25m. The total land 
requirement for the onshore project substation to the perimeter fence is 250m x 300m.  

41. Permanent palisade fencing will be installed around the onshore project substation compound up to a 
height of 2.4m.  

42. The final appearance of the onshore project substation is subject to detailed design post consent. For 
the purposes of the DAS, indicative maximum parameters (as set out in Table 5.4 and DCO Requirement 
16) have been provided with reference to a Rochdale Envelope approach in terms of realistic worst case 
design parameters… 

43. In addition to the main converter halls, the onshore project substation compound would contain 
electrical equipment including power transformers, switchgear, harmonic filters, cables, lightning 
protection masts, control buildings, communications masts, backup generators, access, fencing and other 
associated equipment, structures or buildings. The onshore project substation would have a compact 
layout, with the majority of equipment contained in agricultural style buildings… 

49. During operation, the onshore project substation would not be manned, however access would be 
required periodically for routine maintenance activities, estimated at an average of one visit per week … 

56. … The existing Necton National Grid substation would require an extension to accommodate the 
Norfolk Vanguard connection points. The National Grid substation extension would need to accommodate 
circuit breakers and associated busbar structures which allow connection onto the existing 400kV 
overhead line for generation to be transmitted onto the wider National Grid system. 

86. The Design and Access Statement for the Vanguard convertor station includes no reference at all to a spare 

transformer, let alone a potential need for a spare or a further spare nor a risk of these being necessary. The 

reasonable inference from the “design” statement of an experienced energy provider is that there is no real 

risk of transformer failure during operational lifetime.  
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87. Unlike Vanguard, the Applicant company has not itself constructed a converter station before and the AP 

recognises the company has different experience to Vanguard. Had there been a credible risk of transformer 

failure by Vanguard, then there can be no doubt that, in its experience, Vanguard would have referred to such 

a risk. Vanguard’s EIA on Traffic included no reference to emergency failure either: (Emphasis added)  

24.7.8 Potential Impacts during Operation … 

363. Along the onshore cable route, periodic access to installed link boxes and test pits may be required 
for inspection, (estimated to be annually). These test pits will be accessible from ground level and will be 
located close to existing access routes where possible. Access to the cable easement will be required to 
conduct emergency repairs if necessary. 

364. The onshore project substation will not be manned; however, access will be required periodically for 
routine maintenance activities, estimated at an average of one visit per week for each of the onshore 
project substation and National Grid substation extension. 

365. Considering the activities listed above, no significant traffic impacts are anticipated during the 
operational phase. 

88. Further, the EIA Regulations require consideration of major accidents and disasters.  

89. The Applicant company addressed this consideration in [APP-363], its Environmental Statement, Volume 3, 

Appendix 4.1, Screening for Major Accidents and Disasters.  

90. Infrastructure Planning (Environmental Impact Assessment) Regulations 2017 include in Regulation 4(2): 

2)  Where this regulation applies, the Secretary of State or relevant authority (as the case may be) must 
not (in the case of the Secretary of State) make an order granting development consent or (in the case of 
the relevant authority) grant subsequent consent unless an EIA has been carried out in respect of that 
application. 

91. Regulation 3() includes that: 

“environmental information”  means the environmental statement (or in the case of a subsequent application, 
the updated environmental statement), including any further information and any other information, any 
representations made by any body required by these Regulations to be invited to make representations and 
any representations duly made by any other person about the environmental effects of the development[ and 
of any associated development. 

92. Regulation 14 requires that an application for an order granting development consent for EIA development 

must be accompanied by an environmental statement: 

2) An environmental statement is a statement which includes at least — … 

c) a description of any features of the proposed development, or measures envisaged in order to 
avoid, prevent or reduce and, if possible, offset likely significant adverse effects on the environment; 
… 

f) any additional information specified in Schedule 4 relevant to the specific characteristics of the 
particular development or type of development and to the environmental features likely to be 
significantly affected. 

3) The environmental statement referred to in paragraph (1) must — … 

b) include the information reasonably required for reaching a reasoned conclusion on the significant 
effects of the development on the environment, taking into account current knowledge and methods 
of assessment; and 
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c) be prepared, taking into account the results of any relevant UK environmental assessment, which 
is reasonably available to the applicant with a view to avoiding duplication of assessment. 

93. Schedule 4 includes, in paragraph 5: (Emphasis added)  

A description of the likely significant effects of the development on the environment resulting from, inter 
alia — 

a) the construction and existence of the development… 

c) the risks to human health, cultural heritage or the environment (for example due to accidents or 
disasters); … 

g) the technologies and the substances used. 
The description of the likely significant effects on the factors specified in regulation 5(2) should cover 
the direct effects and any indirect, secondary, cumulative, transboundary, short-term, medium-term 
and long-term, permanent and temporary, positive and negative effects of the development…. 
 

94. Paragraph 8 provides: (Emphasis added)  

A description of the expected significant adverse effects of the development on the environment deriving 
from the vulnerability of the development to risks of major accidents and/or disasters which are relevant to 
the project concerned. Relevant information available and obtained through risk assessments pursuant 
to retained EU law such as any law that implemented Directive 2012/18/EU of the European Parliament 
and of the Council or Council Directive 2009/71/Euratom or UK environmental assessments may be used 
for this purpose provided that the requirements of any law that implemented this Directive are met. Where 
appropriate, this description should include measures envisaged to prevent or mitigate the significant 
adverse effects of such events on the environment and details of the preparedness for and proposed 
response to such emergencies. 

95. In particular, paragraph 8 requires a description (not of “likely”) but of “expected” “significant adverse effects 

of the development on the environment deriving from the vulnerability of the development to risks”. This is a 

lower threshold than other descriptions.  

96. The company states in its Major Disaster Chapter: (Emphasis added)  

1.1.1.1 This Appendix addresses the potential vulnerability of the Proposed Development to major 
accidents and/or disasters as required by the Infrastructure Planning (Environmental Impact 
Assessment) Regulations 2017 (HM Government, 2017). 

1.1.1.2 Schedule 4, Paragraph 8 of the (‘Environmental Impact Assessment’) EIA Regulations requires 
an Environmental Statement (‘ES’) to include the following: “A description of the expected significant 
adverse effects of the development on the environment deriving from the vulnerability of the 
development to risks of major accidents and/or disasters which are relevant to the project concerned. 
Relevant information available and obtained through risk assessments pursuant to EU legislation 
such as Directive 2012/18/EU of the European Parliament and of the Council”…”or Council Directive 
2009/71/Euratom”…”or UK environmental assessments may be used for this purpose provided that 
the requirements of this Directive are met. Where appropriate, this description should include 
measures envisaged to prevent or mitigate the significant adverse effects of such events on the 
environment and details of the preparedness for and proposed response to such emergencies.” 

1.1.1.3 A screening exercise has been undertaken to determine the types of major accidents and/or 

disasters relevant to the Proposed Development under the Regulations, these include:  vulnerability 
of the development to major accidents and disasters, which may then give rise to significant adverse 

effects on the environment; and  major accidents and disasters arising from development which 
may give rise to significant adverse effects on the environment. 

1.1.1.4 Where there is potential for significant environmental effects, and the major accident or disaster is 
screened in, these are assessed in the relevant individual chapters presented in this ES. … 
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97. Table 1 includes types of “relevant” disasters. These include: “electricity failure”. The Applicant company 

evaluated: 

Screen out – loss of functionality to proposed development only, no impact on EIA topics/ receptors. 
Whilst the probability of a region or UK wide electricity failure is low, experts consider that the risk of such 
a high consequence event needs to be taken very seriously (The Centre for the Study of Existential Risk, 
Cambridge University and The International Centre for Infrastructure Futures, 2017). Therefore, the 
Proposed Development should be designed in accordance with current best practice in terms of the risk 
of electricity failure. 

98. There is no evidence in Table 1 that transformer failure “may” or are a “potential” failure risk, or are 

“vulnerable” or are “relevant” risks that may engender an “expected” (not a “likely”) significant effect.    

99. Table 1 does not include any evidence of transformer failure as a relevant risk.  

100. The envisaged Station layout includes a single transformer. This single provision can be properly said to: 

“[as] appropriate, this description … includes measures envisaged to prevent or mitigate the significant 

adverse effects of such events on the environment and details of the preparedness for and proposed 

response to such emergencies [by providing a single transformer in the event of a transformer failure”. 

101. It is not understood that the Applicant company is now asserting at Deadline 7 that its EIA on Major 

Disasters evaluation of “risk of major accidents” is asserted as to be incomplete with the result that its EIA has 

been recently appreciated as being not concluded and now contains gaps in the environmental information 

relating to its project, such that Regulation 4(2) now precludes a grant of development consent for its 

Converter Station on the AP’s land.  

102. In light of this evidence, including [APP-363], the AP’s position is that the theoretical speculative 

assertion by the Applicant company of the risk of theoretically needing a spare transformer at all, and the 

assertion by the company of a need to replace its spare, is, when compared the company’s own EIA 

evaluation (to the legally correct baseline of “risk”, and with regard to comparable constructions of stations 

(e.g. by experienced energy providers such as Vanguard which itself (unlike the company) regularly promotes 

energy projects that (as here) include a converter station), the assertion by the Applicant of a risk of 

transformer failure is an incredible (as in, a not credible nor a legally relevant) assertion by that company. If it 

were otherwise, then the Applicant would be evidencing to the ExA and Secretary of State that it’s own EIA 

has a gap in it resulting from the Major Disasters’ consideration being devoid of relevant evaluation of the 

“risk” of transformer failure with the result that Regulation 4(2) now precludes a grant of development consent.  

103. The AP’s position remains that the permanent provision for a haul road remains not shown by the 

Applicant to be “required” under section 122(2) of the PA 2008 due to transformer failure. There is no real nor 

credible risk of the same. Conversely, if (theoretically and contrary to the AP’s position and the EA Chapter on 

Major Disasters), the ExA considers that in light of Aquind’s Deadline 7 Submissions, Appendix A, that that 

Chapter now has a gap in the evidence in that Chapter, then Regulation  4(2) bites. 
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104. Rather, as paragraph 2.8.1 of [REP7-075] confirms, any risk of failure remains accommodated by the 

“industry norm to have a single transformer available at site for in [sic] the very unlikely event of a failure”. To 

use the language of the EIA Regulations, paragraph 8: 

[There are no] expected significant adverse effects of the development on the environment deriving from 

the vulnerability of the development to risks of major accidents and/or disasters [from transformer failure] 

which are relevant to the project concerned [in relation to the Converter Station]. 

105. It follows that there is no legal nor rational basis for permanent presence of a haul road after conclusion of 

the construction works so as to enable transit through the AP’s land of a transformer. 

106. There is no justification, save for convenience, to remove a failed transformer, particularly because it is 

convenient to retain a spare on the Station site. Convenience is not a requirement but a choice. Section 

122(2) cannot be satisfied in relation to retaining permanently the haul road over the land of the AP against its 

will. 

107. This analysis also removes any requirement for permanent drainage associated with the permanent 

presence of the haul roadway. 

108. See also Appendix G hereto for further AP Haul Road Access addressing the Applicant’s generalized 

fears and concerns about further transformer failure. 

Security 

109. The AP’s position remains as previously set out. The Applicant company’s concern at paragraph 3.3 of 

[REP7-075] engenders (if credible) a Requirement that its envisaged security perimeter be evaluated for risk 

of intrusion and appropriate fencing erected within the (helpful) height of the Rochdale Envelope.  

110. The experienced energy provider, Vanguard, also secured a DCO including for a converter station and 

the ExA and Secretary of State there accepted that adherence to National Grid standards was adequate for 

perimeter fencing. In particular, there is no evidence that the generalized fear and concern of intrusion by the 

Applicant in this locality of the AP’s land is more than theoretical and illusory. The National Grid measures are 

accepted by the Applicant as providing a “robust level of security”. See paragraph 3.3 of [REP7-075]. 

111. Because the Converter Station would itself be encompassed by an adequate security fence, there 

remains no rational requirement for any other fencing encompassing Plot 1-32 at all. Thus, that development 

(a structure) cannot be said to be required for the development (in the field of energy).  

Which Rochdale Envelope? 

112. The ExA requested consideration of how to remove the unorthodox choice of no less than two Rochdale 

Envelopes (plural), in essence, so as to ensure justification for compulsory acquisition was certain, clear, and 

not ambivalent. It is difficult to see how the choice of “which Option” will be executed will necessarily not be 

taken at the inception of the process. The AP’s position aligns with that of the ExA, being to ensure total 
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removal of the Option not relied on at the earliest possible point and so as to ensure that it does not 

subsequently remain as an envelope in which to erected further development at a future date. 

113. The AP’s position remains, in relation to its land, that if one of the two Options is not deleted at the 

earliest point legally possible, then the case for acquisition of its land remains as not yet undetermined by the 

Applicant itself. This means that the evidence does not conclusively show that the Applicant “knows what it 

wants” (as it were) and such ambivalence undermines (at this time) support for condition 2 of section 122, a 

compelling case for acquisition on the facts, as well as condition 1: which land is required for the Station?  

Rochdale Envelope Parameters 

114. The AP recognises that the Applicant has confirmed that all structures (including all lightning masts) will 

be contained within the Option B Rochdale Envelope parameters of that volume coupled with 4m high 

“narrow, slender” lightning mast volumes above (but for no other purpose). See section 5 of [REP7-075].  

115. Contrary to paragraph 5.12 of [REP7-075], there remains no objective justification for permanent 

acquisition of the AP’s land above the Converter Station Rochdale Envelope Volume. Acquisition of air rights 

above that volume remains unlawful and not shown to be “required”, objectively, for any purpose by the 

Applicant.  

Drainage 

116. The AP’s position remains that, relying on the Rochdale Envelope approach, and with regard to the plans 

and indicative size of an attenuation pond, it has not been demonstrated that in principle there is no available 

space along the Western flank of the Options B Envelopes in which to situate a drainage attenuation pond. It 

is no answer to rely on proposed landscaping to prevent provision of a pond because landscaping too is only 

illustrative at this stage.  The Applicant’s proposed flexibility cuts both ways. 
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Commercial Telecommunications 

117. Contrary to section 7 of [REP7-075], the AP has set out its position on this matter above. In summary, the 

AP responds as follows but does not specifically address every paragraph or point here because they have 

been addressed above, elsewhere, or herein. 

118. Contrary to paragraphs 7.1 and 7.2 of [REP7-075], for the reasons set out by the AP in Deadline 6, and 

herein above as to “purpose” and the scope of the purpose of the “field of energy” in sections 14(1) and (6)(a) 

of the PA 2008, the “additional fibres”, Telecommunications Buildings, and related parking cannot, in law, 

qualify as “part” of the development for which development consent is required because the isolated and 

discrete function or purpose “for commercial telecommunications” is outside of the scope of the PA 2008. The 

AP recognises that a similar issue arose about the jurisdictional line (between the PA 2008 and the TCPA 

1990) in Swansea Bay Tidal Lagoon DCO that resulted in the ExA there severing elements that could not 

qualify as being “for” energy generation purposes within the PA 2008, and instead making some of the 

elements exclusively “operational development” so that retrofitting could be avoided on a future application for 

planning permission for the element severed by the ExA from the DCO then in front of them. Therefore, the 

debates in this DCO about a jurisdictional line is not unorthodox but requires “most careful scrutiny” here in 

particular because it concerns the taking of the AP’s land both temporarily and permanently against its will.  

Only by imposing a purpose relating to the “field of energy” so as to wholly encapsulate the “additional fibres” 

could those fibres otherwise be brought within the scope of the jurisdiction of the PA 2008. Otherwise, a 

function or purpose or use could result on application for planning permission to PCC and WCC for a change 

of use of the additional fibres from a nil use to a use “for commercial telecommunications”. A grant of planning 

permission remains discretionary.  

119. Contrary to paragraph 7.3 of [REP7-075], certain of the fibre optic strands that relate directly to the 

Convertor Station by reason of a connection to equipment in it so as to provide intra-Converter Station 

communications, and where a functional connection is supplied by their monitoring of nearby electricity 

bearing cables, are “integral” to the development in the “field of energy”. However, the additional fibres (the 

“spare” 180 odd fibre material strands chosen to be also included inside of the copper tube inside of the 

armour cable), cannot be functionally related to the development in the field of energy. Indeed, the Applicant’s 

evidence simply reinforces that the “additional cables” (and in turn the Telecommunications Buildings and 

related parking also cannot be intra-PA 2008 as they too serve that freestanding isolated purpose).    

120. Contrary to paragraph 7.4 of [REP7-075], section 35 of the PA 2008 cannot empower the SoS to write a 

blank cheque on the scope of “associated development” because his power is confined to specified fields 

(here, “energy”) and his direction related to certain “elements” of the “proposed Development” that did not 

(and could not) include “commercial telecommunications”. 

121. Contrary to paragraph 7.6 of [REP7-075], the AP has done what it can on the basis of the Applicant’s 

dispersed, opaque, incomplete and sometimes internally inconsistent information to ascertain the objective 

justification for the taking of its land against its will by the limited company. The AP was seeking to understand 
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the objective basis for the outer diameter of a cable that paragraph 5.2 of the FOC Statement at [REP1-127] 

left ambiguous and unclear. The AP now understands from the Applicant’s Request for Exemption, Section 4, 

that situating fibre optic cables relating to the electricity cables and the Converter Station within the “same 

trench” as the “power cables and alongside them” “ensures consistent protection against … natural hazards”. 

See page 12 of the Request for Exemption.   

122. The AP notes the helpful confirmation by the Applicant in paragraph 7.9 of [REP7-075] that cables will be 

situated below the plough zone and that, it further follows, this can be secured by a Requirement.  

123. Contrary to the obduracy of paragraph 7.10 of [REP7-075], the AP was summarising the provisions of 

section 122. 

124. Contrary to the obduracy of paragraph 7.11 of [REP7-075], the AP was not substituting “desire” as a test 

under section 122. It is misleading arm waving of the Applicant limited company seeking to acquire the AP’s 

land to assert the same. The terms of section 122(2) are clear. The Applicant’s evidence in relation to the 

Applicant’s own attempt to satisfy the test of “required” (using shorthand for section 122(2)) is that the 

Applicant “desires” to make use of additional (but unnecessary) fibre optic material. See [REP3-014] where 

it’s evidence states: (Emphasis added)  

“The obtainment of [Telecommunications] code powers occurred in 2020. The project and its philosophy 
has been pursued since circa 2014. The Proposed Development is an Interconnector, and the Applicant 
is desiring of utilising the Proposed Development to its full design capacity and benefit.” 

125. Contrary to paragraph 7.12 of [REP7-075], the fibre optic material and buildings and parking related to 

that are “solely” required in relation to the envisaged function or purpose “for commercial 

telecommunications”, cannot qualify as “associated development” by reason of their disparate function that 

cannot be a shared function “for” the field of energy for the reasons given above.  

126. For the detailed reasons given above, the fibre optic material and buildings and related parking cannot 

qualify as “land” “required for the development to which the development consent relates” because the 

development to which development consent “relates” (its purpose) is a development in the field of energy 

(whereas the fibre optic material and its related buildings would have a discrete function that cannot and does 

not relate to the development to which the development consent relates inside of the PA 2008).  

127. Contrary to paragraph 7.13 of [REP7-075], the Applicant set up a non-sequitor not advanced by the AP 

which the Applicant then seeks to counter. The term “ancillary” appears in section 120(3) and it is the 

Applicant’s (various cases) that the additional fibre optic material not functionally related to the electricity 

bearing cables or to the intra-Converter Station communications somehow qualifies within the scope of 

“ancillary”. The test in section 120(3) is: 

An order granting development consent may make provision relating to, or to matters ancillary to, the 
development for which consent is granted.  

128. The ordinary meaning of “ancillary” is: “subservient; subordinate; auxiliary; providing support; especially 

providing essential support or services to a central function”. See Appendix F hereto.  
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129. The feature of the term “ancillary” is some kind of relationship between the theoretical candidate 

“ancillary” matter and “the development for which consent is granted. i.e “ancillary to, the development for 

which consent is granted”. There is, however, no evidence of and evidently no functional or other kind of 

support or relationship from the “commercial telecommunications” “to” the essential electricity function of “the 

development for which consent is granted” so as to enable lawful satisfaction of section 120(3) test. The 

Applicant’s evidence shows there to be no relationship at all between the additional development “for 

commercial telecommunications” and development related “solely” that isolated purpose” on the one hand 

and on the other “the development for which consent is granted”. There also can be no such relationship 

because there is a jurisdictional bar on the same in respect of a use “for commercial telecommunications”. 

“The development for which consent is granted” proceeds from that which can be granted under the PA 2008. 

The scope of the PA 2008 and section 120(3) “ancillary…” presupposes the scope of sections 31 and 14(1) 

and (6) that confine the scope of consent may be granted for to development of closed lists of function that 

here concern only the field of “energy”. The evidence does not show here, and the scope of the PA 2008 

precludes, any ancillary function of “commercial telecommunications” to this (or any) development in the field 

of energy. The scope of section 14(1) and (6)(a) precludes qualification within the Act of a purpose “for 

commercial telecommunications”.   

130. Therefore, contrary to paragraph 7.13 of [REP7-075], whereas section 120(3) can in law evidently apply 

to the fibre optic material that is functionally related to the electricity cables of the development (for which 

consent is envisaged to be granted) by reason of the fibres function for monitoring electricity bearing cables 

and functionally supplying intra-Converter Station communications capability for development in the “field of 

energy”, by contrast, in law also, the “additional” fibres optic cables referred to in paragraph 5.2 of [REP1-

127] cannot qualify within the legal scope of “ancillary” in section 120(3). Such inclusion would be outside of 

the jurisdictional scope of section 120(3).  

131. (Unlike the position at Thorpe Marsh where commercial telecommunications cables were encapsulated by 

a wholly encompassing support function that itself related to the development for which consent is granted, 

here) nor is there any evidence either that the latter fibres in any way support the electricity bearing cables or 

the Converter Station in any way. Only the imposition of an encapsulating purpose ensuring the additional 

fibres exclusively supported the energy development could result to bring the additional fibres (and 

Telecommunications Buildings and related parking) within the jurisdiction of section 120(3). No amount of 

Applicant arm waving and obduracy can change the statutory position.   

132. Contrary to paragraph 7.14 of [REP7-075], the AP was summarising the inter-relationship of the 

additional fibre optic material and the Telecommunications Buildings and related parking. To cite the Applicant 

limited company’s evidence in [REP1-127] and in the context of its “desire” above: (Emphasis added) 

 [REP3-014]  
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“The obtainment of [Telecommunications] code powers occurred in 2020. The project and its philosophy 
has been pursued since circa 2014. The Proposed Development is an Interconnector, and the Applicant 
is desiring of utilising the Proposed Development to its full design capacity and benefit.” 

 [REP1-127] 

5. SPARE CAPACITY  

5.1 As there will be spare capacity within the fibre optic cables, so as to realise the full benefit of the 
Proposed Development and to ensure it operates effectively to its design capacity the intention is for the 
spare capacity to be used for commercial telecommunications purposes… 

5.2 To withstand the various physical impacts which the fibre optic cables are likely to be subject to 
associated with transportation, installation and operation in the marine and underground environment and 
protect the glass fibres located within it, the fibre optic cables are required to be of an adequate outer 
diameter. Within the required outer diameter for the fibre optic cables, 192 glass fibres may be installed. 
Each fibre optic cables is required to include a sufficient amount of glass fibres for its use in connection 
with the primary use of the interconnector and as redundancy for this purpose in the event of individual 
glass fibre failures. The number of glass fibres required in connection with the primary use of the 
interconnector and as redundancy for this purpose is less than 192, though this is a multiple of fibres that 
is commonly produced by manufacturers of such cables. Noting that the outer diameter must be of 
sufficient size to withstand the impacts to which it is likely to be subject, and the use of standard size 
cable components for this purpose, the size of the cable itself would not change if the number of glass 
fibres within it was reduced from 192 to a lesser multiple. Therefore, whilst it would be possible to install a 
cable with fewer glass fibres (and thus less spare capacity), this would not reduce the impacts to any 
degree. Accordingly, there is no benefit to such an approach being taken, and it is considered this would 
limit the overall benefits to be provided by the Proposed Development… 

5.4 The Telecommunications Buildings are required solely in connection with the commercial use … 

133. Contrary to paragraph 7.15 of [REP7-075], a “desire”, “however laudable” cannot satisfy the section 

122(2) test of “requirement”. There is no real connection or relationship between the “desire” and the public 

interest at all. See Sainsbury’s. There is a strong desire to avoid evaluating “requisite funds” for compulsory 

acquisition by seeking to trigger the OfCom section 106 direction in due course. But that commercial 

advantage is not relevant to establishing during the Examination Hearing Period the relevant facts upon which 

the ExA and the SoS must direct themselves in ascertaining whether or not to grant a DCO including with 

acquisition provisions if during that period the evidence satisfies section 122 conditions. 

134. Contrary to paragraph 7.16 of [REP7-075], there is Guidance on “Associated Development” but not on 

“matters ancillary to”. The former is also a defined term. In each case, however, recourse falls to be made to 

the ordinary meaning of the terms “associated” and “ancillary” so as to enable appreciation of their legal 

scope. Section 115 concerns “associated development” and not “matters ancillary to”.  

135. The “common purpose” to which the AP refers is a mere convenient summary or shorthand of the terms 

be found in: 

a) The ordinary meaning of “associated” previously referred to by the AP in its position submissions: 

“joined in … function …; concomitant… Sharing in responsibility, function …etc but with a secondary 

or subordinate status”;  

i) “jointed in function” or “shared in function” can be summarised as having a “common function” (as 

a necessary start point); 
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ii) “associate” presupposes such “sharing in … function” because the “secondary function” (such as 

“for commercial telecommunications”) proceeds from the “but with a secondary function” that itself 

presupposes a logically prior shared function. Here, the fibre optic material strands that can have 

a function of monitoring the electricity bearing cables and of intra-Converter Station 

communications are in themselves “part of” the electricity development of which the development 

consists but the absence of such function from other fibre material results to preclude qualification 

of other material within the scope of sections 14(1) and (6)(a) (“field of energy”); 

b) The ordinary meaning of “ancillary” in Appendix A hereto also presupposes a relationship (“matters 

ancillary to the development …”) and the ordinary meaning of “ancillary” includes the “providing essential 

support or services to a central function”. Such essential support also connotes common function or 

purpose. Here, the central function is “the field of energy”. A purpose or function “for commercial 

telecommunications” cannot, in law, provide “essential support for” the central function of “energy 

generation” without more. The “more” is supplied by a function attaching to certain fibre optic cables “for 

monitoring purposes” and “for intra-Converter Station communications”. The “more” cannot be supplied 

here otherwise than by imposition of a wholly encapsulating purpose encompassing the “additional fibres” 

(and in turn the Telecommunications Buildings “solely required for” the “commercial use”) such as a 

purpose “for monitoring” of the electricity bearing cables. That was how in Thorpe Marsh gas pipeline 

DCO the SoS was lawfully able to include “commercial telecommunications” cables because they were 

encompassed by a wider encapsulating purpose. The difficulty for the Applicant in this DCO is that 

encapsulating purpose would simultaneously preclude satisfaction of the section 106 OfCOM direction 

(and engagement of the value suppressing provisions of the Code).    

136. Contrary to paragraph 7.17 of [REP7-075], the AP now understands from that paragraph that the 

Applicant is not contending to apply its gloss – “primary” – to the phrase section 120(3) “matters ancillary to”. 

Further, the AP’s position is that it cannot be, and is not, a ‘direct relationship’ between the fibres that 

functionally relate to the electricity bearing cables by reason of monitoring and intra-Converter Station 

communications on the one hand, and on the other “additional fibres” devoid of any actual function but which 

are envisaged to be “for commercial telecommunications” (being an extra statutory purpose) and in relation to 

which the Telecommunications Buildings and related parking are “solely required” (i.e. not otherwise required 

“for electricity generation” purposes).  

Landscaping 

137. Section 122(2)(b) of the PA 2008 is relied on by the Applicant for permanent acquisition of land that would 

then become a construction compound and temporary haul road. 

138. Section 122 would supply a purpose for a provision that stems from section 120(3).  

139. Section 120(3) and (4) provide for provisions. Part 1 and Schedule 5 include matters: paragraph 13: 

“Cutting down, uprooting, topping or lopping trees or shrubs or cutting back their roots”. The specified matters 



 

 

Page 35 of 44 
 

do not expressly extend to “landscaping” as an express provision for which acquisition can be expressly 

authorised.  

140. Sections 122(2) and (3) state: 

2)   the condition is that the land — 

a) is required for the development to which the development consent relates, 

b) is required to facilitate … that development … 

3)   The condition is that there is a compelling case in the public interest for the land to be acquired 
compulsorily. 

141. The SoS’s Planning Act 2008: Guidance on CPO Powers, includes, at paragraphs 11 and 12: (Emphasis 

added)  

11.   Section 122 of the Planning Act sets out two conditions which must be met to the satisfaction of the 
Secretary of State before compulsory acquisition can be authorised. The first of these is related to 
the purpose for which compulsory acquisition is sought. These three purposes are set out in section 
122(2): … 

(ii)   An example might be the acquisition of land for the purposes of landscaping the project. In such a 
case the Secretary of State will need to be satisfied that the development could only be landscaped 
to a satisfactory standard if the land in question were to be compulsorily acquired, and that the land 
to be taken is no more than is reasonably necessary for that purpose, and that is proportionate… 

16.   There may be circumstances where the Secretary of State could reasonably justify granting 
development consent for a project, but decide against including in an order the provisions authorising 
the compulsory acquisition of the land. For example, this could arise where the Secretary of State is 
not persuaded that all of the land which the applicant wishes to acquire compulsorily has been 
shown to be necessary for the purposes of the scheme. Alternatively, the Secretary of State may 
consider that the scheme itself should be modified in a way that affects the requirement for land 
which would otherwise be subject to compulsory acquisition. Such scenarios could lead to a decision 
to remove all or some of the proposed compulsory acquisition provisions from a development 
consent order. 

 
142. It cannot be rationally concluded that “the development could only be landscaped” by acquisition of the 

AP’s land (other than the footprint of the Converter Station). See paragraph 11(ii). Plot 1-32 could be 

reinstated by a Requirement (or Protective Provision) to agricultural use and the perimeter made subject to a 

management plan to ensure ongoing maintenance of the perimeter by the Applicant.  

143. Taking land of the AP in order to compulsorily impose on them a difference in vegetative view cannot be 

regarded as lawfully proportionate. It is not. It would be irrational to authorise compulsory acquisition of their 

land to compel a change of view of the AP over their land. This seems too obvious to even have to state. 

However, it is evident that this Application raises a number of novel approaches to a DCO application.  

144. The Applicant company relies, in Section 8 of [REP7-075], paragraph 8.3 on the advice of the local 

authority. The Applicant cites no statutory requirement as the foundation for its preference to landscape the 

AP’s land following its use for construction purposes. Nor does the Applicant assert or contend that it could 

not restore the AP’s land to use for agricultural purposes.   

145. It remains important to note that all of the land envisaged to be landscaped, including Stoneacre Copse, 

is the private property of the AP, and that the Copse has a real and special meaning for the AP as the actual 
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last resting place of their father. In addition, Stoneacre Copse is at Deadline 7c not inside of the Order Limits 

and was expressly rejected from being so included by the Applicant a few years ago. See the evidence of 

Henry Brice.  

146. Whilst laudable, there is no reason why a Requirement to landscape the taken land could not require the 

Applicant to reinstate the AP’s land for agricultural purposes and to restore its soft landscape edges in line 

with an approved management plan. There remains no need at all for the Applicant to itself have permanent 

land ownership in order to execute long term management objective around the edges of the AP’s (then 

restored) farmland.  



 

 

Page 37 of 44 
 

 

APPENDIX A 

Padfield v Minister of Agriculture [1968] AC 997 at 1032G to 1033A 
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APPENDIX B 

Secretary of State for Education v Tameside MBC [1977] AC 1014 at 1067 
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James Stanley Prest and Michael Ian Bowstead Straker (Trustees 

of the Felin Isaf Trust and Miskin Village Trust) and Sir 

Brandon Meredith RHYS Williams and Brinley Edmunds v The 

Secretary of State for Wales v The Welsh Water Authority 

 
 

Positive/Neutral Judicial Consideration 

 

 

Court 

Court of Appeal (Civil Division) 

  

Judgment Date 

1 January 1983 

  

In the Supreme Court of Judicature 

Court of Appeal 

On Appeal from the High Court of Justice 

Queen’s Bench Division 

1983 WL 215478 

The Master of the Rolls (Lord Denning ) Lord Justice Watkins Lord Justice Fox 

Friday, 24th September, 1982 

Representation 

  LORD HOOSON Q.C. and MR. J. HOWELL (instructed by Messrs. Roche Hardcastle) 

appeared on behalf of the Appellants. 

  MR. SIMON BROWN (instructed by The Treasury Solicitor) appeared on behalf of the 

Secretary of State. 

  MR. M. T. PILL Q.C. and KISS A. J. BOOTH (instructed by the Area Solicitor, Welsh 

Water Authority) appeared on behalf of the Welsh Water Authority. 

JUDGMENT 

THE MASTER OF THE ROLLS: 
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Sir Brandon Rhys Williams is a doughty fighter. He is under attack in his own homeland. It is in 

the Vale of Glamorgan. You pass by it if you go by the main line from Cardiff to Bridgend. Also 

if you go by car along the new M4 motorway near the Miskin interchange. He and his forebears 

have been in those parts for over 300 years. They have a considerable estate there which they let 

out to tenant farmers. Yet now they are under threat. The Welsh Water Authority are about to 

seize 30 or so acres of their land. It is agricultural land on a site next the railway line. The Welsh 

Water Authority have made a compulsory purchase order on it: and it has been confirmed by the 

Minister. It is now under appeal to this court. 

  

The reason for this imminent seizure is to make a new sewage works for the neighbouring towns 

and villages. It is urgent. The existing sewage works are grossly over-loaded. It is anticipated – 

and hoped – that the district may be developed for industrial use. So that more facilities are 

needed for the disposal of sewage. 

  

Sir Brandon and his children’s trustees all recognise the need for a new sewage works and the 

urgency of it. They are just as keen as the Welsh Water Authority. But they do not agree to the 

site seized •0 or about to be seized by that Authority. They offer an alternative site: or rather one 

of two alternative sites. Each of them is about 30 or 40 acres. Each of them is close by in the 

same area. One is 60 yards away from the railway line. The other is 160 yards away. Each is 

very convenient for the new sewage works. 

  

The contest in the case is this: Which of the sites should be used for the new sewage works? 

Should it be the site proposed by the Authority? or one of the two alternative sites offered by Sir 

Brandon? 

  

In November and December 1977 there was a long public inquiry as to the comparative merits 

of the sites. It took twelve days. The long and short of it is that there is nothing to choose 

between the sites – save as to cost. Everything was considered at the inquiry. Such as the means 

of access, the interference with agriculture, the effect on the amenities, the impact of floodtag, 

and so forth. In no material respect was any one site to be preferred to the others – save as to 

cost. 

  

Now the cost was the rub. At the inquiry there was much evidence as to the cost of constructing 

the plant for treating the sewage. The total cost, as at 1976 prices, would be £7,616,900 on the 

site proposed by the Authority. But as to the alternative sites, Nos. 1 and 2, offered by Sir 

Brandon  

“the construction of similar treatment works would cost some £230,000 more on Site 1, and 

some £320,000 more on Site 2.” 
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Those were of course, only estimates at that time. Like all estimates they are often falsified in 

execution. They are certainly out of date by this time. Even so, the saving of £230,000 or even 

£300,000 would seem to be marginal in relation to a figure of nearly £8,000,000. 

  

Yet that saving seems to have been the determining factor with the Inspector. He made his 

report on 20th April 1978. It covered sixty-four closely-typed pages. He said in it: 

“The cost of development is not normally a factor which enters into the determination of a 

planning application. But in my opinion this case is peculiar … the applications (by Sir 

Brandon for sites Nos. 1 and 2) should be refused on the grounds that they represent 

unnecessary and wasteful expenditure of public funds.” 

  

  

In recent letters the Welsh Water Authority have made it clear that the determining factor has 

been one of cost. On 23rd April 1982 they said that the proposals of Sir Brandon “impose an 

unacceptable cost-penalty on its proposed sewage disposal scheme” : and on 14th May 1982 that 

the alternative site “has been considered and rejected because of the additional cost involved” . 

  

The offer by Sir Brandon 

Now I come to the crucial point in the appeal. Both at the inquiry and ever since, Sir Brandon 

and his children’s trustees have offered to convey either of the alternative sites offered by them 

at “existing use value” . That is, at its value as agricultural land. But if the Welsh Water 

Authority insist on the site proposed by the Authority itself, then Sir Brandon and his children’s 

trustees will require the Authority to pay its full compensation allowed by law. That is its value, 

not as agricultural land, but as land with a potential for development for industrial purposes. 

This will be much higher than the agricultural value. It would far more than outweigh the saving 

of £230,000 to £300,000 on construction costs. 

  

The point that was omitted 

Here is the strangething. The Inspector did not take any account of that offer. He recorded it 

among his findings in paragraph 264(9), but he did not take it into account in assessing the cost 

of the whole project. He only took into account the cost of constructing the sewage treatment 

works. He did not take into account the cost of acquiring the land itself. That is a most 

significant omission. Both sides agree that it was omitted. Neither side adduced any evidence 

before the Inspector about it. So he did not take it into account. 
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The letter of 20th October 1978 

Whilst the Inspector’s report was with the Minister – and before he gave his decision – the 

trustees and Sir Brandon wrote a letter of 20th October 1978. They asked for the inquiry to be 

re-opened. They pointed out that the site proposed by the Authority had much potential for 

industrial purposes: so the cost of acquiring it would be much greater than that of the site offered 

by Sir Brandon which was being offered at agricultural value. This was clear enough in the 

somewhat clumsy language of the letter: 

“This obvious potential of the CPO site (the site proposed by the Authority) for industrial 

purposes if the sewage works were not required to be built on it introduces material 

questions of relative land costs into the choice of sewage works sites. These issues cannot 

be resolved until the nature of the industrial development of the area has been decided but 

are likely to be a material factor which ought to be taken into consideration before the 

Compulsory Purchase Order is confirmed. This matter was not considered at all during the 

inquiry.” 

  

  

The planning applications 

Whilst all these things were going on, the trustees and Sir Brandon were making planning 

applications for the development of much of their land in the area for industrial purposes. These 

were called in by the Minister so that he could determine them himself. They had not been 

determined at the date of the decision letter in November 1978. A local inquiry was held into 

them by a different Inspector. He recommended that the applications should be allowed. But, on 

7th August, 1980, the Minister turned them down at that stage. He said: 

“While not disputing the Inspector’s view that there is a need for industrial land in the 

general area, the Secretary of State notes that other industrial sites are available and he is 

not convinced that the industrial need would justify a major intrusion into this attractive 

part of the Vale of Glamorgan.” 

  

  

Nevertheless, the trustees and Sir Brandon made another application. It was called in by the 

Minister again for his determination. Another Inspector, Miss Ellis, held another local inquiry. It 

is believed that she reported in favour of industrial development. In a letter of 12th March 1982 

the Minister indicated his willingness to permit industrial development, subject to certain 

conditions. 

  

It is quite clear, therefore, that by this time it is very probable that (if it were not acquired 
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compulsorily) the site proposed by the Authority would be developed for industrial purposes and 

would command a very high price. The cost of the whole project would be far greater than it 

would be if the Authority accepted the alternative site offered by Sir Brandon. 

  

These findings give rise to several points of law. 

  

The use of compulsory powers 

The first is fundamental. To what extent is the Secretary of State entitled to use compulsory 

powers to acquire the land of a private individual? It is clear that no Minister or public authority 

can acquire any land compulsorily except the power to do so be given by Parliament: and 

Parliament only grants it, or should only grant it, when it is necessary in the public interest. In 

any case, there. fore, where the scales are evenly balanced — for or against compulsory 

acquisition w the decision — by whomsoever it is made — should come down against 

compulsory acquisition. I regard it as a principle of our constitutional law that no citizen is to be 

deprived of his land by any public authority against his will, unless it is expressly authorised by 

Parliament and the public interest decisively so demands: and then only on the condition that 

proper compensation is paid, see Attorney-General v. De Keyser’s Royal Hotel Ltd. (1920) A.C. 

508 . If there is any reasonable doubt on the matter, the balance must be resolved in favour of 

the citizen. This principle was well applied by Mr. Justice Forbes in Brown v. Secretary of State 

for the Environment (1978) P. & C.R. 285 , where there were alternative sites available to the 

local authority, including one owned by them. He said (at page 291): 

“It seems to me that there is a very long and respectable tradition for the view that an 

authority that seeks to dispossess a citizen of his land must do so by showing that it is 

necessary … If, in fact, the acquiring authority is itself in possession of other suitable land 

other land that is wholly suitable for that purpose – then it seems to me that no reasonable 

Secretary of State faced with that fact could come to the conclusion that it was necessary 

for the authority to acquire other land compulsorily for precisely the same purpose.”  

  

  

The facts to be considered 

The second point is this: When a case reaches the courts, is it to be decided on the facts as they 

appeared to the Minister at the date of his decision? or, can the courts look at subsequent facts? 

In this very case the Inspector took the view that, at the time of his inquiry, it was a matter for 

“speculation” whether or not there would be an industrial use of the site proposed by the 

Authority. But, by the time that the case reached the courts, or at any rate reached this court, it 

was no longer speculative. It was highly probable that the landowner would get permission for 

development for industrial purposes. If these had been proceedings in a court of law, this 
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subsequent evidence would have been regarded as so material that it would have been admitted 

in the Court of Appeal, see Murphy v. Stone-Wallwork (1969) 1 W.L.R. 1025 ; Mulholland v. 

Mitchell (1971) A.C. 666 . So here it seems to me that, when the decision of the Minister was 

under challenge in the courts, it was not final. It was sub judice. So far as I am aware, the 

acquiring authority does not act on it until the court proceedings are finally disposed of. Rarely 

indeed would fresh facts be admitted to counteract the decision: but I think that in a proper case 

they should be. Take this very case. The Welsh Water Authority are not bound to take up the 

compulsory purchase order. If they exercise it, the price will not be assessed at the date of the 

order. It will be assessed at the time when they actually take the land, see West Midland Baptist 

(Trust) Association (Inc) v. Birmingham Corporation (1970) A.C. 874 . That would be much 

higher than at the date of the Inspector’s inquiry. If the Authority can wait till after the Court of 

Appeal order – to see what prices are, it is only fair that the landowner should be able to have 

his case – against compulsory purchase – also determined at that date. 

  

Test it this way: Take a case where the Minister has confirmed the compulsory purchase order. 

But after the confirmation the acquiring authority alters its proposals radically, or abandons 

them, or decides to use the land far a different purpose from that which it originally intended. In 

that case the cm. pulsory purchase order would no longer be available to it. The court would 

restrain the acquiring authority from going on with the purchase. That is shown by Grice & anr. 

v. Dudley Corporation (1958) 1 Ch. 329 , where Mr. Justice Upjohn said (at page 344); 

“… what are the corporation doing? They seem to me to be endeavouring to acquire the 

plaintiffs’ property for some purpose other than that for which they were authorised to 

exercise compulsory powers by the compulsory purchase order … they are going entirely 

outside the order and, if that be so, then they must be restrained from doing so.” 

  

  

If that can be done by the court – after the order has been confirmed – surely it can be done 

where there is an application to the court to set aside the order under the statutory powers 

available. I am aware that this would need fresh evidence over and above that which was before 

the Inspector and the Minister. But there is power to receive it. Not usually. Only rarely. As I 

said in Ashbridge Investments Ltd. v. Minister of Housing & Local Government (1965) 1 W.L.R. 

1320 at page 1327: 

“Fresh evidence should not be admitted save in exceptional circumstances.” 

  

  

Those exceptional circumstances need not be closely defined. I would suggest that fresh 

evidence can and should be admitted on similar grounds to that in the courts of law – in those 

cases where it has arisen since and would in all probability have an important influence on the 
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result. 

  

The matters to be taken into account 

The third principle asks this question: What matters is the Secretary of State to take into 

account? Is he limited to those canvassed before the Inspector? or should he go beyond them and 

consider other matters, if they are relevant? 

  

This was one of the principal points made by the Minister and by the Water Authority. They said 

that the trustees and Sir Brandon never raised the point about the cost of acquisition of the land, 

nor did they give any evidence upon it. So they should be shut out from canvassing it now. 

  

To my mind this is a mistake. It treats a public inquiry – and the Minister’s decision – as if it 

were a lis inter partes . That it certainly is not. It is a public inquiry at which the acquiring 

authority and the objectors are present and put forward their cases – but there is an unseen party 

who is vitally interested and is not represented. It is the public at large. It is the duty of the 

Minister to have regard to the public interest. For instance, in order to acquire the land the 

acquiring authority has to use the taxpayers’ money or the ratepayers’ money. The Minister 

ought to see that they are not made to pay too much for the land – especially where there is an 

alternative site which can be acquired at a much less price. So also with the planning and 

development of this land. It is the public at large who are concerned. If planning considerations 

point to the alternative site rather than to the site proposed by the Authority, the Minister should 

take them into account, cf. Hanks & ors. v. Minister of Housing & Local Government (1963) 1 

Q.B. 999 . The principle was implicit in the decision of the House of Lords in Board of 

Education v. Rice (1911) A.C. 179 . It was expressed by Lord Greene, M.R., in a single sentence 

in Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation (1948) 1 K.B. 223 at 

page 229: 

“He must call his own attention to the matters which he is bound to consider.” 

  

  

This was put a little more fully by Lord Diplock in Education Secretary v. Tameside (1977) A.C. 

1014 at page 1065: 

“Or, put more compendiously, the question for the court is, did the Secretary of State ask 

himself the right question and take reasonable steps to acquaint himself with the relevant 

information to enable him to answer it correctly?” 
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The power of the court 

The fourth principle is the power of the court to intervene. Often we are referred to the classic 

judgment of Lord Greene, M.R., in the Wednesbury case (1948) 1 K.B. 223, but I ventured to 

restate it in my own words in Ashbridge Investments v. Minister of Housing (1965) 1 W.L.R. 

1320 at page 1326, which has been repeatedly applied. This was in relation to the very statutory 

words applicable here: 

“Seeing that that decision is entrusted to the Minister, we have to consider the power of the 

court to interfere with his decision. It is given in Schedule 4, para. 2 (of the Housing Act 

1957 ). The court can only interfere on the ground that the Minister has gone outside the 

powers of the Act or that any requirement of the Act has not been complied with. Under 

this section it seems to me that the court can interfere with the Minister’s decision if he has 

acted on no evidence; or if he has come to a conclusion to which on the evidence he could 

not reasonably come; or if he has given a wrong interpretation to the words of the statute; 

or if he has taken into consideration matters which he ought not to have taken into account, 

or vice versa; or has otherwise gone wrong in law.”  

  

  

I went on to say that in some cases fresh evidence might be admitted: 

“We have to apply this to the modern procedure whereby the inspector makes his report 

and the Minister gives his letter of decision, and they are made available to the parties. It 

seems to me that the court should look at the material which the Inspector and the Minister 

had before them, just as it looks at the material before an inferior court, and see whether on 

that material the Minister has gone wrong in law … Fresh evidence should not be admitted 

save in exceptional circumstances.” 

  

  

Conclusion 

It remains to apply these principles. 

  

In the first place, we have fresh evidence which shows that the present proposals of the 

acquiring authority are radically different from those which were considered by the Inspector at 

the inquiry. The main differences are these: 

  (i)  Modern methods of treating sewage have reduced the whole scale of the project so 

that the area required for the actual works has been halved in size. 

  (ii)  It is very probable that planning permission be given for the development of the 

order land for industrial purposes (that is the CPO site): so that it would command a very 
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considerable “hope” value far in excess of agricultural land, cf. Camrose (Viscount) & 

anr. v. Basingstoke Corporation (1966) 1 W.L.R. 1100 . 

  (iii)  The trustees and Sir Brandon have made it clear that they will make the alternative 

site available at existing use value, that is, its agricultural value. 

  

In view of the fresh evidence it would be quite unreasonable for the acquiring authority to 

proceed with the compulsory purchase order. Yet on 18th May 1981, they gave notice to treat 

and have only held their hand pending these proceedings. 

  

In the second place, even if the fresh evidence be disregarded, when the Minister wrote the 

decision letter confirming the compulsory purchase order, he failed to take into account the cost 

of acquiring the site proposed by the Authority (the CPO site) as against the cost of acquiring 

the alternative site offered by Sir Brandon. This was a most relevant consideration. It would 

probably have made a crucial difference because, even at that date in 1978, there was a potential 

of development for industrial use which would have given a considerable “hope” value to the 

order land (the CPO site). The Minister ought to have had regard to this point – in the public 

interest ≤ even though it was not canvassed by the parties at the inquiry. In any event he ought to 

have considered it – after receiving the letter of 20th October 1978 – and asked for evidence of 

values before coming to his decisions. If he had considered its the only reasonable conclusion 

would be that the compulsory purchase order would not have been confirmed. 

  

I would, therefore, allow the appeal and set aside the compulsory purchase order. Everyone must 

regret the long delay in making the new sewage works. But I think that the responsibility must 

rest primarily with the Welsh Water Authority. All could have been avoided if they had not 

insisted on their own site, but had accepted the offer made by Sir Brandon and his children’s 

trustees long ago. If they had done so, the sewage works could have been completed by this time 

– at much less cost than they will be now. It is, I understand, still open to them to accept the 

offer. They should do so and get on with the work at once. I would allow the appeal accordingly. 

  

  

LORD JUSTICE WATKINS: 

  

The attempted acquisition of land by compulsory purchase is when strongly resisted by the 

owners of it, likely to give rise to a protracted and sometimes bitter contest fought in the forum 

of public inquiry and thereafter in the courts. Seldom, however, can there have been such a long 

drawn out struggle to preserve for himself and his family a part of their land at Miskin in the 

heart of Glamorgan as that waged by Sir Brandon Rhys Williams and the Trustees of the family 

Trusts. 

  

Sir Brandon’s family have lived in Miskin Manor for a century. They have been associated with 

the lands thereabouts for three centuries or more. He has set ideas of his own as to how his land 

should be developed in the interests of good and profitable estate management. He has not for 
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many years been averse to selling some part of his land, at agricultural value, initially to the 

Local Authority and later on to the Welsh Water Authority when this was created in 1944 so that 

a sewage disposal plant could be constructed upon it and a suitable access road provided to that. 

  

But he insists upon making available for this purpose a site which in extent and in every other 

way is, in his estimation, suitable for this purpose and he will not, in any circumstance, treat 

with the Welsh Water Authority in respect of another part of his land, which is their considered 

choice for the construction of a plant which is to be provided for the benefit of the inhabitants of 

Miskin, Llantrisant and other villages nearby. 

  

But the construction of this is, after a decade of strife concerning its location, still not imminent. 

Indeed, local inhabitants could be excused for thinking that it never will be, seeing that the 

Welsh Water Authority is, it could be said, inexcusably obdurate in pursuing its objective and 

Sir Brandon is at least equally determined and resourceful in thwarting them. 

  

There have been from time to time substantial changes in the schemes or proposals put before 

the Secretary of State for Wales by both sides. The Welsh Water Authority has made 

fundamental changes in its conception of the kind of plant designed to be constructed, which has 

meant, among other things, that the amount of land sought to be acquired has diminished in size 

and Sir Brandon has changed the location of the alternative site he is willing voluntarily to sell 

at agricultural value to accommodate the plant. 

  

A sensible and reasonably expeditious resolution to this dispute has also been affected by other 

factors outside the control of both the Welsh Water Authority and Sir Brandon. Notable among 

these has been the planning and construction of the M4 motorway, which passes through the 

Miskin Estate, and various proposals, some of which have been the subject of planning 

applications, for industrial development of this part of Glamorgan which lies immediately to the 

south of the Rhondda Valley, wherein coal mining has been for years a declining industry – just 

as in other valleys in Glamorgan and Gwent has the manufacture of steel. These two heavy 

industries were the economic bedrock of South Wales. 

  

For many years now, since the end of the second world war especially, the local industrial scene 

has gradually moved from the valleys to the agricultural coastal plain where lie the ports and 

through which run the railway line and now the motorway. New industries hitherto alien to this 

part of Wales have been placed near or not very far away from these essential facilities for 

transporting people and material. 

  

Some of the land around Llantrisant has already been used for this purpose. During the last 15 

years a much more extensive industrial development there has been envisaged by planners, 

including Professor Buchanan, in a specially commissioned report. These proposals have 

included, among other things, the creation of a new town. Today the approach to development 

there is much less grandiose, but the determination to bring some new industry to the area 
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appears to be in some quarters as firm as ever. 

  

Accordingly, it can with justification, so it is argued, be said that the area has a potential for 

industrial use. The Welsh Land Authority, which is answerable to the Secretary of State, has 

been and seemingly remains very conscious of this. Various provisions of the Community Land 

Act 1975 remain available to this Authority. Armed with these it seeks to acquire land for 

industrial use near Llantrisant, including a part of the Miskin Estate. It has not yet succeeded in 

obtaining the requisite consents with which to implement its proposals for land acquisition, but 

there is no sign that its resolve to acquire a reserve of land in this neighbourhood is weakening. 

  

Furthermore, the Local and County Authorities, which themselves have under. gone convulsive 

changes in recent times, have advanced proposals for development so as to bring in new 

industry. 

  

So the long endured pressures imposed upon the Secretary of State for Wales and his 

predecessors to grant planning permissions and approve the purchase of land by compulsory 

acquisition have been many and various. 

  

It would not be in the least surprising, therefore, if the Secretary of State and those who advise 

him, in a mood of desperation if not exasperation, resolved to put an end to the battle over the 

siting of the sewage plant by as he has done, giving the Welsh Water Authority the powers of 

land acquisition it seeks accompanied by planning permission to construct the plant which he 

stipulated was to begin by 30th November 1983. 

  

In the decisive decision letter of 14th November 1978, after describing out. standing 

applications for planning permission for industrial use by Sir Brandon and the Welsh Land 

Authority, it was stated: 

“Whilst it would not be for the Secretary of State to prejudge the issue regarding the siting 

of industry south east of the Miskin Interchange, he is satisfied on the evidence that the 

construction of a sewage disposal works on the site proposed by the Authority or on either 

of the two sites advanced by Sir Brandon Rhys Williams would not jeopardise the 

development of an industrial estate in the area. Accordingly, he considers he would not be 

justified in with.≥ holding his decisions in relation to the sewage disposal works”. 

  

  

It was contended on behalf of the appellants that in this passage the Secretary of State revealed 

that he had reached a decision in advance of detailed appraisals of the planning applications 

which, if successful, would inevitably have seriously affected the cost of compulsory acquisition 

of the Welsh Water Authority site. The decision to confirm the order was swayed against Sir 

Brandon solely by the costs factor, a full and proper appreciation of which could not be gained 
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without regard to the user present or prospective of adjoining parts of his lands. 

  

As subsequent events have shown, so it is argued, this cost factor viewed in that way will 

involve the Welsh Water Authority in a sum for the acquisition of the site which is the subject of 

the compulsory purchase order, which will not be based on agricultural value but upon a 

valuation which takes account of at least the hope of planning permission being granted for use 

for industrial purposes of the site and of adjoining lands as a composite whole or for adjoining 

lands excluding the site. In this context, it is of interest to learn of the Secretary of State’s recent 

indication that he is quite likely to regard favourably a recommendation made by an inspector in 

1981 that conditional planning permission be granted to Sir Brandon and the trustees upon their 

applications therefor for the use for industrial purposes of a very considerable area of land which 

includes the compulsory purchase order site. 

  

In her report following the enquiry into the applications, the inspector somewhat significantly 

concluded, upon the need for land for industrial use, that, if it was necessary urgently to attract 

large prestige firms with exacting require.+ ments which can serve the Rhondda, then Miskin 

was the only site she was shown which meets the criteria of accessibility, availability and 

attractiveness. 

  

In March 1982 the Secretary of State informed Sir Brandon and the Trustees that the existence 

of an acceptable agreement with the local planning authority under the provisions of section 52 

of the Town and Country Planning Act 1971 – apparently such an agreement is in being – would 

be an important factor in his con.. sideration of the applications. And he enquired whether, in 

view of the areas of land covered by the agreement, account could be taken of any possible 

requirements which might arise for alternative sites for a sewage disposal works. 

  

What is one to make of all that, save, it seems inevitable, that a large part of the Miskin lands, 

the CPO site included, will soon be the subject of plan. ning permission for industrial use. And 

the cost of acquisition of the CPO site, if the order is to remain confirmed, will not be based on 

agricultural land value but upon the much higher value attributed to land used for industrial 

purposes. 

  

This is obviously in the public interest a very important consideration, especially when it is 

borne in mind that, in the present case, land can still be acquired by the Welsh Water Authority 

without the use of compulsory powers at agricultural value which is, so it is submitted by Lord 

Hooson, as suitable as the compulsory purchase order site for the construction of a sewage plant. 

  

Looking at the whole situation as it appears now, that is, I think, a valid and powerful argument. 

Despite attempts made on behalf of the Secretary of State and the Welsh Water Authority to 

demonstrate that his decision to confirm the compulsory purchase order was not exclusively 

founded on the difference between the cost of construction of the CPO site and the alternative 

site, I am persuaded, for reasons which I shall later explain and which arise out of the contents 
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of the several reports and decision letters which are summarised in the decision letter of 14th 

November 1978, that this was the sole factor which caused the Secretary of State to prefer the 

CPO site. 

  

Accordingly, seeing nothing has happened to change the character of either of the two sites 

during the last three-and-a-half years, if it were permissible to regard the situation as it appears 

now for the purpose of fairly disposing of the appeal, I would unhesitatingly allow the appeal. 

The cost factor is altogether different now. Land values are a powerful, if not overwhelming, 

ingredient of it, whereas it was absent from the Secretary of State’s consideration in the autumn 

of 1978. 

  

But is it lawful and otherwise proper to look at the Secretary of State’s decision taking account 

of subsequent events so as with hindsight, to adjudge it right or wrong? It is very tempting to do 

so, especially when what is at stake is the right of a man to retain his land or to dispose of it 

when and how and to whom he chooses. There are instances in recent times when this court has, 

notably in claims for personal injury, looked at an event or events subsequent to judgment in 

order to decide whether a plaintiff or a defendant has been justly treated, but I regard them as an 

exception to the general rule, which is that a decision appealed against can only be regarded 

within the circumstances from which it was derived. Generally to conduct the appellate process 

otherwise would be to introduce into it an undesirable combination of re-hearing and fresh 

evidence which would put at peril the imperative need for judgments or orders or decisions to be 

final unless they are wrong in law or because, for example, the principles explained in the 

well-known Wednesbury case have not been followed. 

  

I did not understand Lord Hooson to invite us to resolve this appeal other-wise than in the 

conventional way. This I propose to do, firmly believing it to be wrong to proceed differently. 

The most he asks of us with regard to the post decision history is to pay regard to it as an 

unfolding of events, the main effect of which the Secretary of State could reasonably have 

anticipated as likely to occur sometime soon in the future when he made his decision in 

November 1978. In other words, it demonstrates what it was the Secretary of State might have 

anticipated if he had given thought to it, namely that there was hope value in the CPO site and 

adjoining lands which inevitably would markedly affect the cost of acquisition under the CPO 

and, therefore, the cost factor which he acted upon. 

  

So regarded, reception of evidence of that kind is, I think, unobjectionable but otherwise it must 

be ignored. Even when acted upon in that context it may prove to be of little or no value. This is 

especially so in long drawn out planning disputes during which time all manner of conditions 

and needs may change so as radically to alter a pre-existing situation. 

  

In the present appeal I do not find the subsequent events helpful, having regard to the vast bulk 

of the past history, every detail of which must have been known to the Welsh office and, 

therefore, to the Secretary of State if he had wished to acquaint himself of it. His role in making 
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planning decisions and confirming or otherwise compulsory purchase orders is, if not 

inquisitorial, which Mr. Simon Brown submits that it is not, surely investigatory, especially 

when he is given notice of a relevant matter which might affect his decision by a person likely to 

be affected by it. He must acquaint himself,from the formidable amount of assistance available 

to him in his department and from public inquiry, with all the information which is 

indispensable to the making of a just and equitable decision in the making of which he is 

entrusted with a broad discretionary power. The proper use of a discretionary power is in peril if 

less than the information essential for its exercise is available to him. If proper use involves him 

in “routing around” – see Rhodes v. Minister of Housing and Local Government (1963) 1 W.L.R. 

208 at 213 – relied upon by Mr. Pill – he must either cause that to be done or resolve the issue in 

favour of the land owner. 

  

So long as all those persons who are going to be affected by his decision are aware of the 

information he expects to take account of, so that they are given full opportunity to make 

representations to him about it at public inquiry or through correspondence either before or after 

public inquiry, he is not restricted in his sources of gathering relevant information. A public 

inquiry is the best known, most used and most useful means at his disposal to ensure that he is 

fully equipped to decide the matter in hand. 

  

There are times, however, when a vital point, as it seems to him later has either been 

insufficiently ventilated or not touched upon at all at an inquiry. In either of these circumstances, 

if he is going to allow the point to affect him, he must cause enquiries to be made into it even to 

the extent of re-opening the public inquiry. Lord Greene M.R. in Associated Provincial Picture 

Houses Limited v. Wednesbury Corporation (1948) 1 K.B. 223 at page 229 said: 

“He must call his own attention to the matters which he is bound to consider.” 

  

  

What he may not do is to proceed to exercise his discretion and allow it to be swayed by a factor 

which is inadequately presented to him. It matters not, so it seems to me, that he could 

reasonably have expected an objector or a supporter of his ultimate decision to have fully 

exposed for him that factor in all its facets at public inquiry or in some other way. He conducts a 

process of administrative decision which is quite unlike that conducted by courts and some, if 

not all, tribunals. Nevertheless, it is a process which is governed by disciplines vital to the public 

interest. 

  

In Secretary of State for Education and Science v. Tameside Metropolitan Borough Council 

(1977) A.C. 1014 at page 1065 Lord Diplock said: 

“Or, put more compendiously, the question for the court is, did the Secretary of State ask 

himself the right question and take reasonable steps to acquaint himself with the relevant 
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information to enable him to answer it correctly?” 

  

  

It could be said that the Secretary of State did ask himself the right question, although Lord 

Hooson submits to the contrary in the circumstances, namely whether the financial implications 

alone could allow him to confirm the compulsory purchase order. But whether, as on any view 

he should have done, he acquainted himself with all the relevant information or, I would add, all 

the relevant considerations indispensable to correctly answer the question, has not to my mind 

been established by anything we have read or heard in this court. 

  

In this regard he cannot, contrary to a submission made to us, in my opinion, invoke, nor can 

anyone else who seeks to support his decision here invoke, the doctrine of estoppel against an 

appellant who challenges that decision, no matter that that person could have a thought of doing 

so, ventilated at public inquiry what may turn out to be a crucial facet of the factor upon which 

the decision is hinged. To allow a legal principle or doctrine of that kind to intrude into an 

administrative process such as this would, in my opinion, be both inappropriate and unjust. 

Moreover, in the circumstances under review here, even if the issue of estoppel was validly to be 

raised, it should not, in my opinion, be determined in favour of either the Secretary of State or 

the Welsh Water Authority. It is clear, I think, that he gave his consent to the compulsory 

acquisition of Sir Brandon’s land solely because of the financial implications arising out of the 

use of that land. If, as in my view he did, he considered those implications, leaving out of 

account a fact vital to a proper appraisal of them, Sir Brandon cannot possibly be estopped from 

inviting this court to examine the effect of that omission. 

  

The inspector whose conclusions and recommendations he accepted made it abundantly plain, as 

I read his report, that he was in favour of recommending the CPO site upon a financial 

implication only having, so it would seem, recognised that, upon all other relevant 

considerations, there was nothing of consequence to cause him to prefer the CPO site to Sir 

Brandon’s alternative. In other words, there was nothing to choose between them. In order to 

substantiate this appreciation of his views, it is necessary, I regret in the interests of brevity, to 

record in detail the contents of the following paragraphs of his report: 

“(xix)  Sir Brandon is right again to insist that costs are not the whole story, and that other 

factors are also important and need to be placed in the balance. The question which 

therefore arises is whether those other factors, either individually or collectively, weigh so 

heavily against the CPO site that the considerable additional expenditure likely to prove 

necessary at Sites 1 or 2 should be accepted in the wider public interest. Having carefully 

considered the origins of the dispute, the FFB Report, and the evidence of the inquiries 

relating to all those matters, I am convinced that they do not. I therefore propose to make a 

favourable recommendation in respect of a modified CPO site. 
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“(xx)  As to Sir Brandon’s applications, nothing in the evidence concerning appearance, 

agriculture, flooding, the Nant Coslech or possible future industry suggests to me that 

planning permissions for Sites 1 and 2 need be withheld. The evidence concerning the 

Ancient Monument and the Site of Special Scientific Interest shows that Sites 1 and 2 have 

‘negative’ advantages (in the sense that damage elsewhere would be avoided or reduced), 

although in my view these are marginal and are far outweighed by the prospect of heavy 

operational traffic being thrown on to the local road network. 

  

“(xxi)  The cost of development is not normally a factor which enters into the 

determination of a planning application. But in my opinion this case is peculiar, in the 

sense that the sole object of Sir Brandon submitting his applications has been to force 

thorough and proper consideration of the alternative sites. There is no question of Sir 

Brandon ever implementing a permission(s) for the con.struction of a sewage treatment 

works, and there can be no doubt that the WNWDA (i.e. the public) would foot the bill. 

  

“(xxii)  The machinery of physical planning control does not, and should not, operate in a 

financial vacuum, divorced from the harsh realities of everyday economics. Rather, I 

believe that wisely used it should seek to channel public investment into the right places at 

the right time. Thus, having concluded that the development of Sites 1 and 2 is likely to 

incur substantial and unnecessary penalties in the shape of scarce public resources, it would 

be wholly illogical for me to recommend that permission be granted in respect of those 

sites, unless it had been demonstrated that they possess other overriding advantages 

compared with the Authority’s preferred scheme. I am convinced that they possess no such 

advantages, and conclude that the applications should be refused on the grounds that they 

represent unnecessary and wasteful expenditure of public funds.” 

  

  

If the inspector had thought there were other grounds including, for example, agricultural, 

environmental, access and highway considerations, he would have undoubtedly, in my view, 

expressly so stated. Thus, although these considerations are mentioned in paragraph (v) of the 

decision letter, it cannot be supposed, having regard to the inspector’s detailed assessment of 

them, that they influenced the Secretary of State into confirming the CPO. 

  

Paragraph (v) reads as follows: “Apart from the specific issues referred to in paragraphs 11(i) – 

(iv) above the Secretary of State has also carefully con.. sidered and accepts his inspector’s 

general conclusions in relation to the agricultural, environmental, access and highway 

implications. He also accepts the inspector’s assessment of the financial implications, contained 

in the conclusions to the report of the second re-opened inquiry, concerning the Water 

Authority’s proposed redevelopment and the cost comparisons with the sites advanced by Sir 

Brandon Rhys Williams” . 
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In the following paragraph – (vi) – the Secretary of State said he had also considered written 

representations submitted to him by Sir Brandon. These were contained in his solicitor’s letter of 

20th October 1978 wherein this paragraph appears: 

“This obvious potential of the CPO site for industrial purposes if the sewage works were 

not required to be built on it introduces material questions of relative land costs into the 

choice of sewage works sites. These issues cannot be resolved until the nature of the 

industrial development of the area has been decided but are likely to be a material factor 

which ought to be taken into consideration before the Compulsory Purchase Order is 

confirmed. This matter was not considered at all during the enquiry”. 

  

  

Regardless of the main purpose of the letter this paragraph clearly alerted, or should have done I 

think, the Secretary of State to the likelihood that a decision based upon financial implications 

without consideration of relative land costs would be ill founded and, therefore, unjust to Sir 

Brandon. The raising of the matter of land costs is nowhere, as I understand the decision letter, 

answered by it directly or, by implication, within it. The assumption must be, therefore, that the 

Secretary of State, in refusing to re-open the inquiry or to delay his decision, regarded the 

financial implication from the standpoint of construction costs and no other. 

  

It was submitted to us that the foregoing paragraph of the solicitor’s letter could not possibly 

have indicated to the Secretary of State that Sir Brandon was suggesting that hope value inter 

alia was being referred to by the words “material questions of relative land costs” . As already 

indicated, I do not agree. The Secretary of State has the benefit of advice from senior civil 

servants well versed in such matters as compulsory purchase and planning. I am not persuaded 

that they,knowing, of course, that there were material unresolved planning applications before 

them, did not appreciate that it was being suggested that hope value should be taken account of. 

  

In any event, I do not think it required this paragraph to introduce this financial factor into the 

mind of the Secretary of State. He was so concerned about the financial implications as to found 

his decision upon them. That being so, how could he neglect to consider something so 

fundamental as the cost of the acquisition of land upon which the sewage plant was to be 

constructed? If this kind of decision were being taken in the commercial world I venture to think 

that the cost of land would have been very high on the agenda. If the Secretary of State did have 

it on his agenda – he has failed to prove that – he may have come to the same decision as that 

which is being challenged, but there is no evidence whatsoever that he gave it so much as a 

passing thought. 

  

Paragraph (vii) of the decision letter is noteworthy in this connection. He therein contended that 

all submissions made to him after the close of the enquiries was sufficiently covered by 

evidence already before him. The plain fact undoubtedly is that no evidence of comparative land 
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costs was before him. This I take to be a clear indication of his neglect to take account of them. 

  

Does the Secretary of State’s failure to enquire into and to consider the full implications of the 

cost of land acquisition invalidate his decision, bearing in mind the planning and all other 

relevant considerations? Lord Hooson submits his failure to do so is fatal to the decision – cost 

of land acquisition was overwhelmingly the main factor to be considered if financial 

considerations governed the decision. He goes further, and asserts that it was wrong in principle 

in the exclusive context of finance to prefer the CPO site unless there were overwhelming 

reasons for this, e.g., a gross disparity in costs which the difference involved in the construction 

of the plant could not properly be said to amount to. 

  

For the Secretary of State and the Welsh Water Authority it is submitted that he was not called 

upon to enquire into the cost of the acquisition of land, and that it was reasonable for him and 

therefore a proper exercise of his discretion to determine the matter as he did. 

  

Mr. Simon Brown conceded, however, that,if there was a glaring lacuna in the evidence and the 

considerations required to properly found a decision which is capable of being clarified without 

delaying the decision, the Secretary of State may be “Wednesbury” unreasonable if he does not 

make enquiries. In other words, he must be shown to have acted perversely. 

  

In the sphere of compulsory land acquisition, the onus of showing that a CPO has been properly 

confirmed rests squarely on the acquiring authority ands if he seeks to support his own decision, 

on the Secretary of State. The taking of a person’s land against his will is a serious invasion of 

his proprietary rights. The use of statutory authority for the destruction of those rights requires to 

be most carefully scrutinised. The courts must be vigilant to see to it that that authority is not 

abused. It must not be used unless it is clear that the Secretary of State has allowed those rights 

to be violated by a decision based upon the right legal principles, adequate evidence and proper 

consideration of the factor which sways his mind into confirmation of the order sought. 

  

I have come to the conclusion that his decision should not be upheld. A vital consideration was 

not enquired into, in my view. It was, therefore, left out of account in the exercise of the 

Secretary of State’s discretion. The hope value of parts of the Miskin lands should not have been 

disregarded as it was, especially seeing that there was evidence of its possible existence. An 

enquiry into it would not, it seems to me, have delayed the decision by much time, if any. To fail 

to make that enquiry was a glaring omission going to a fundamental consideration. 

  

For these reasons I, too, would allow this appeal. 

  

  

LORD JUSTICE FOX: 

  

I approach this case on the basis that the propriety of the Secretary of State’s decision must be 
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determined by reference to the facts as they existed at the date when he gave the decision. No 

argument to the contrary was addressed to us. Indeed, Lord Hooson, as I understood him, 

accepted that basis as correct. That concession was, in my view, rightly made. I see no ground 

upon which the propriety of the Secretary of State’s decision in November 1978 can be 

determined by reference to an event occurring over three years later (i.e., the Secretary of State’s 

letter of 12th March 1982 indicating that he was prepared to permit industrial development 

subject to conditions). 

  

The principal matter raised by the appeal is what attitude the Secretary of State should have 

taken to the question of comparative acquisition costs. The matter was not considered at all at 

the public inquiry where the investigation of comparative costs was directed to the costs of 

construction. The Inspector records, however, in paragraph 263(a) of his Report: “All these 

lands are in the ownership of Sir Brandon or his children’s Trustees. Gwern-y-Gedrych is no 

longer being actively farmed and such land as the Authority might require is “on offer” at 

existing use value.” Gwern-y-Gedrych is the alternative site offered by Sir Brandon. Are the 

appellants now estopped from raising the point? At the date when the Secretary of State gave his 

decision there had already been three public inquiries. The opponents of the Order were not 

lacking in professional advice or, I think, in determination in their resistance to the confirmation 

of the Order. They had every opportunity and incentive to raise the matter. In my view, how. 

ever, there is no question of estoppel here. The Secretary of State’s duty was to review the 

position in the light of all relevant considerations. He had a duty to direct his mind to the 

material questions and to take reasonable steps to inform himself. If the Secretary of State fails 

to discharge that duty I do not think that the landowner is precluded from complaining merely 

because he failed to see the point at an earlier stage. The Inquiry is not litigation, it is merely an 

aid to the ascertainment of the material facts and issues. It may well be that, in determining 

whether the Secretary of State has directed his mind to the right questions and has taken 

reasonable steps to inform himself, the court should have regard to what was, at the time the 

Secretary of State made his decision, common ground or unquestioned between the parties. 

Thus, where if at the Inquiry (a) the question of cost was in issue, (b) Gwern-y-Gedrych was on 

offer at existing use value, (c) it was then speculative whether the possibility of industrial 

development would materially increase land values and (d) the cm,. plainants put forward no 

case that the land values were materially increased by that possibility, it might be said that the 

Secretary of State could reasonably refer, without further inquiry, that the mere possibility of 

industrial development being permitted consequent upon the planning applications had no 

material effect upon land values. But, if that proposition is correct (and, as I mention later, I feel 

doubt as to what the impact of the applications on value might be), it is not, in fact, the situation 

which faced the Secretary of State when he made his decision. By that time he had received the 

letter from Sir Brandon’s solicitors dated 20th October 1978. There are a number of passages in 

that letter to which I should refer. Thus, the letter in its opening paragraph states: 

“We understand that the report of the Inspector following the public inquiry which closed 

in December 1977 has been submitted to you and the purpose of this letter is to request that 
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this inquiry be re-opened before a decision is taken to enable certain matters which arose 

since the inquiry closed or were not placed before the inquiry to be fully and openly 

investigated”. The matters thus referred to are set out in ten numbered paragraphs. 

  

In paragraph 1, after a reference to the applications for planning permission for industrial 

development, it is stated: “Your decision on the CPO should not, therefore, we submit with 

respect, be made until these two applications have been considered.” 

  

  

Paragraph 4 is in the following terms: “This obvious potential of the CPO site for industrial 

purposes if the sewage works were not required to be built on it introduced material questions of 

the relative land costs into the choice of sewage works sites. These issues cannot be resolved 

until the nature of the industrial development of the area has been decided but are likely to be a 

material factor which ought to be taken into consideration before the Compulsory Purchase 

Order is confirmed. This matter was not considered at all during the inquiry.” 

  

Finally, in paragraph 10, the letter states: “Our client considers that for these and other reasons 

the conclusions of the Secretary of State following the public hearing into the applications to 

develop the red and the green land should be available before the crucially relevant question of 

the choice of site for the sewage works can be determined. … It would, we submit be contrary to 

natural justice to announce a precipitate decision in favour of the CPO site before the industrial 

site hearings have taken their proper course and decisions have been taken.” 

  

There is no doubt that the main object of this letter was to ask that the Secretary of State re-open 

the inquiry or defer a decision upon the Compulsory Purchase Order until the planning 

applications had been determined. The Secretary of State considered that request and he rejected 

it. He was perfectly entitled to do so. 

  

Whilst I think that the main object of the letter was as I have indicated, the provisions of 

paragraph 4 are, I think, of wider effect and are important. The paragraph asserts that the 

potential of the CPO site for industrial purposes introduced material questions of comparative 

land costs which had not previously been considered. It is true that the paragraph also states that 

“these issues cannot be resolved until the nature of the industrial development of the area has 

been decided” , but it also states that those issues “are likely to be a material factor which ought 

to be taken into consideration before the Compulsory Purchase Order is confirmed” . In my 

view, paragraph 4 must be read as bringing to the attention of the Secretary of State the 

contention that the possibility of industrial use now introduced material factors of comparative 

land costs which should be taken into consideration before the Order was confirmed. That 

condition replaced the attitude adopted by Sir Brandon at the Inquiry. 

  

The Secretary of State, in confirming the Order, accepted, in general, the conclusions and 
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recommendations of the Inspector. In paragraph 11(v), the Secretary of State says: 

“Apart from the specific issues referred to in paragraphs 11 (i)–(iv) above the Secretary of 

State has also carefully considered and accepts his Inspector’s general conclusions in 

relation to the agricultural, environmental, access and highway implications. He also 

accepts the Inspector’s assessment of the financial implications contained in the 

conclusions to the Report of the second reopened Inquiry concerning the Water Authority’s 

proposed development and the cost comparison with the sites advanced by Sir Brandon 

Rhys Williams.” 

  

  

The Inspector had reported (see paragraph (xviii) of the Decision Letter: 

“(xviii)  Mr. Shiell’s assessment of the engineering evidence accompanies this report and is 

wholly accepted by me. It is to be expected that however hard promoters of different 

schemes may attempt to take a disinterested view they will tend s perhaps subconsciously, 

to maximise the difficulties of the rival site and minimise the problems of the one they 

favour. The truth often lies somewhere between. The manner in which Mr. Shiell has 

picked a scrupulous path through the various elements of the alternative schemes strikes me 

as being fair, rational and comprehensive. The result of that impartial analysis suggests 

that, compared with the CPO site, the construction of similar treatment works would cost 

some £230,000 more on Site 1, and some £320,000 more on Site 2. 

  

“(xix)  Sir Brandon is right again to insist that costs are not the whole story, and that other 

factors are also important and need to be placed in the balance. The question which 

therefore arises is whether those other factors, either individually or collectively, weigh so 

heavily against the CPO site that the considerable additional expenditure likely to prove 

necessary at Sites 1 or 2 should be accepted in the wider public interest. Having carefully 

considered the origins of the dispute, the FFB Report, and the evidence of the inquiries 

relating to all those matters, I am convinced that they do not. I therefore propose to make a 

favourable recommendation in respect of a modified CPO site.” 

  

  

It appears, therefore, that the Inspector regarded construction cost as the determining factor and 

that the Secretary of State accepted that. But, if the increased cost of construction on the 

alternative site was a determining factor on the figures available to the Inspector, that was a 

circumstance which could be altered if in fact the cost of acquisition of the alternative site was 

much lower by reason of the beneficial offer made by Sir Brandon to sell the alternative site at 

existing use value coupled with the possibility of a large increase in value of the Compulsory 

Purchase Order site consequent upon the likelihood of industrial development. 
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So the position is this. The Secretary of State decided in favour of the Compulsory Purchase 

Order on the basis of the increased construction costs if the alternative site were used. The letter 

of 20th October 1978, however, asserted that a new factor was introduced into the equation, 

namely comparative acquisition costs. The Secretary of State was bound to consider that. In 

paragraph 11(viii) of the Decision letter he states: 

“All representations received after the close of the Inquiries have been carefully 

considered. It has been concluded, however, that there is nothing contained therein which is 

not sufficiently covered by evidence already before the Secretary of State.” 

  

  

That statement does not answer the present problem. We have no reason to suppose that the 

Secretary of State ever had any evidence of comparative land costs in front of him. He does not 

appear to have received any at the Inquiries and there is nothing to suggest that he obtained any 

from any other source. I do not think it is sufficient to say that nobody suggested at the Inquiry 

that the difference in value was significant and that the making of the planning application in 

1978 left the position as to industrial user as speculative as it was before the planning 

applications were made. So far as the Inquiry is concerned, the portance of the letter of 20th 

October 1978 is that it raised a new contention which, as the letter itself stated, was not 

considered at all during the Inquiry. That being so, I do not think that the fact that no point was 

taken at the Inquiry can be a reliable guide to the question of value at the time of the Inquiry. If 

it was not, then the fact that the planning position remained uncertain still does not give a 

reliable guide to value. I am not, in any event, satisfied on any evidence before us whether the 

making of the applications might not have affected value. Dealers in land might be influenced 

by applications made by major local landowners and the Land Authority for Wales. 

  

I can only conclude that, in a case where the Secretary of State decided to confirm the 

Compulsory Purchase Order primarily on considerations of cost, and where shortly before his 

decision he was asked to take account of land acquisition costs, he confirmed the Order without 

material as to what the latter costs were. Accordingly, I do not think that he can have given the 

proper degree of consideration to the overall question of cost. The onus of establishing that a 

Compulsory Purchase Order has been properly made must be on the acquiring authority. The 

question of cost was a material issue. One of the elements in the total cost was land acquisition 

cost. I am not satisfied that the Secretary of State had adequate material to judge the latter cost 

when he made his decision. I would allow the appeal. 

  

  

THE MASTER OF THE ROLLS: 

  

The judgment is the appeal is allowed; the order is quashed accordingly. 
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MR. HOWELL: May I respectfully invite your Lordships to allow the respondents their costs 

here and below and that the costs of Mr. Prest and Mr. Straker be taxed on a trustee basis? 

  

THE MASTER OF THE ROLLS: You are asking for the costs against both the Welsh Water 

Authority and the Secretary of State? 

  

MR. HOWELL: My Lord, yes. 

  

  

LORD JUSTICE FOX: 

  

Should they get their costs on a trustee basis? No doubt they can get any costs they do not 

recover out of the fund, but I think, so far as any other costs are concerned, it is just ordinary 

litigation. 

  

  

THE MASTER OF THE ROLLS: 

  

It is just ordinary litigation; it should not be anything special. When a case is ordinary litigation 

they get ordinary costs, do they not? 

  

  

LORD JUSTICE FOX: 

  

They can only indemnify themselves out of the fund 

  

MR. HOWELL: It is certainly not a case about administration of the trust. 

  

LORD JUSTICE FOX: As trustees, if they engage in proper activities to preserve the trust 

property, any expenses in respect of that can be recovered from the trust fund. 

  

MR. HOWELL: My Lord, certainly. 

  

  

THE MASTER OF THE ROLLS: 

  

Let us hope you will get all your costs without bothering the fund about it. If they are properly 

taxed it seems to me that all the expenditure which you have incurred, if it is proper and 

reasonable – therefore, you ought to get your costs from the other side. Mr. Brown, is there any 

question about that? 
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MR. BROWN: My Lord, none at all, provided, of course, the court does not make any special 

order as to costs to reflect the status as trustees of certain of the applicants. I gather the court is 

not minded to make such special order, so as to that I say nothing. 

  

THE MASTER OF THE ROLLS: Have you anything to say about that, Miss Booth? 

  

MISS BOOTH: My Lord, no. We chose to be separately represented on the last occasion and I 

cannot resist that application. 

  

MR. BROWN: My Lord, I am instructed to make application to your Lordships to grant leave to 

appeal to the House of Lords. 

  

THE MASTER OF THE ROLLS: More and more delay: it is about time these sewage works 

were constructed. 

  

MR. BROWN: My Lord, certainly. It is obviously an important decision in many respects and, 

indeed, no doubt the Secretary of State for Wales and other depart. ments of the Crown wish to 

consider certain matters. I am particularly concerned with some aspects of the judgments of this 

court which are of a wider and more general application than merely to the instant appeal. My 

Lords, the two particular matters are the nature and extent of the Secretary of State’s 

investigatory function – I use, I hope, the language of my Lord, Lord Justice Watkins – and, 

secondly, the correct approach to the question whether or not to confirm a compulsory purchase 

order, to what extent the balance must fall down decisively in favour of acquisition. There is the 

other question as to fresh evidence but, as I understand the judgments of this court, your 

Lordship is in a minority on that and perhaps, even in your Lordship’s judgment, it is an obiter 

dictum expression of view. That is the application I am instructed to make. 

  

THE MASTER OF THE ROLLS: What do you say about it, Mr. Howell? 

  

MR. HOWELL: My Lord, obviously the question of the duty of the Secretary of State to make 

investigations is a point of general application. All that I would say is that all three of your 

Lordships’ judgments 

  

THE MASTER OF THE ROLLS: What seems to me at the moment is the urgency of the work 

being got on with. If this case goes to the House of Lords, goodness knows how long it will 

take. Nothing will be done and there it is. 

  

MR. HOWELL: My Lord, it certainly will not be in the public interest that the construction of 

the sewage works be further delayed. 

  

THE MASTER OF THE ROLLS: We refuse leave. So the appeal will be allowed with costs 

here and below. 
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I can only conclude that, in a case where the Secretary of State decided to confirm the 

Compulsory Purchase Order primarily on considerations of cost, and where shortly before his 

decision he was asked to take account of land acquisition costs, he confirmed the Order without 

material as to what the latter costs were. Accordingly, I do not think that he can have given the 

proper degree of consideration to the overall question of cost. The onus of establishing that a 

Compulsory Purchase Order has been properly made must be on the acquiring authority. The 

question of cost was a material issue. One of the elements in the total cost was land acquisition 

cost. I am not satisfied that the Secretary of State had adequate material to judge the latter cost 

when he made his decision. I would allow the appeal. 

  

  

Order: Appeal allowed with costs here and below. Leave to appeal to the House of Lords 

refused. 

Crown copyright 
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*J.P.L. 752 Following an application for planning permission dated March 8, 1980, the 

applicant wrote a letter dated May 20, 1980 in which he set out further particulars of how he 

prepared to carry out the works of infilling. He set out in the course of five paragraphs certain 

matters: paragraph 1: “the existing depth of the land still to be filled in approximately 2 feet”; 

paragraph 2: “the type of materials to be used are inert subsoil and 1 foot of topsoil”; paragraph 

3: “the method of working I have used (or to be used) is four wagons or less depending on the 

amount of fill available. Access has been from Reddish Land. The origin of material is wherever 

I can get it. Suitable inert subsoil. Whenever I get a new source if required I will inform 

Planning Department and they can inspect the material.” 

  

Then in paragraph 4 he indicated that he expected the work to be finished in approximately two 

years and concluded his letter in this way: “The proposed after-use is an extension to my garden. 

The land that has already been filled has been topsoiled and will continue to be so as to leave an 

area that can be utilised while waiting for more fill.” 

  

That letter was received by the local planning authority and the local planning authority granted 
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its consent to the proposal in a consent dated June 25, 1980 and that consent was expressed to be 

subject to a number of conditions and one of the conditions--condition 4--was: “This permission 

shall relate solely to the submitted plan dated May 22, 1980 and the details contained in the 

accompanying letter dated May 20, 1980.” Thus, on its face the letter of May 20, 1980 was 

incorporated in its entirety into paragraph 4 and with the submitted plan became condition 4 

upon which planning consent was given. 

  

Subsequently two enforcement notices were served on the applicant and a criminal prosecution 

was brought in the Crown Court under section 89(1) of the Town and Country Planning Act 

1971 for non-compliance with these notices. 

  

JUDGE WOOLLEY said (in directing the jury) that, at the conclusion of the case for the 

prosecution, counsel for the defendant had made extensive submissions as to the *J.P.L. 753 

enforcement notices referred to respectively as enforcement notice A and enforcement notice B. 

With the consent of the defence--and indeed at the request of the defence--the jury had remained 

throughout the submissions made to him by the respective counsel. He (Judge Woolley) made 

the observation, initially, that he was not sitting here as a Judge of the High Court hearing an 

appeal from the Secretary of State or construing an Act of Parliament or statutory instrument 

within the ambit of civil proceedings; neither was he sitting as a Divisional Court of the Queen’s 

Bench Division. He was sitting here presiding over a criminal trial and he was justified in 

looking at each of the essential ingredients of the alleged offences; to consider those essential 

ingredients in the light of the submissions made to him on the part of the defendant. If he was 

justified in regarding any essential ingredient of the alleged offences as being dubious then he 

should not resile from saying so in the clearest possible terms. If the matter in question were to 

be left to the jury he would be bound to give clear and unambiguous directions which of 

necessity would be bound to reflect his view of each essential ingredient in the alleged offences. 

He ventured to suggest that if that course were adopted then it would be extremely unlikely that 

the jury would convict and indeed with that in mind it might be unsafe to leave that matter to the 

jury. 

  

Essentially, the submissions that have been made to him were submissions in law and he had to 

consider them, as he had said, in the light of his capacity as Judge conducting with the assistance 

of the jury a criminal trial. Certain cases had been referred to his attention which had involved 

the courts in the construction of statutes and regulations and enforcement notices and conditions 

and planning consents and it has been observed by more than one Judge in the course of the 

hearing of those cases that the anxiety of the courts in civil matters should be to give effect, if it 

be possible to do so, to planning legislation and to the whole scheme and ambit of Town and 

Country Planning schemes. One can understand that and when it comes to uncertainty, as Lord 

Denning observed in the Fawcett case, it was the duty of a Judge to attempt to resolve that 

uncertainty and give effect to the legislation. 

  

It has been said in other cases that the courts dealing with planning legislation and planning 
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cases generally should only give effect to the general law and construe provisions benevolently. 

Benevolently in that context must necessarily mean the construction of provisions in such a way 

as to give efficacy to the planning law. Again, one can readily understand that that was a duty of 

courts when considering these matters in a civil capacity. 

  

But he (Judge Woolley) did not see it as any part of his role in a criminal case to construe 

anything benevolently in favour of the local planning authority or in the context of a criminal 

case in favour of the prosecution. If there was uncertainty, if there was doubt, if one or more of 

the essential ingredients of an offence were considered to be dubious, it was not his duty and 

indeed it would be contrary to his duty, presiding as he did in a criminal trial, to attempt to give 

efficacy to those provisions and in such a way to construe them in favour of the Prosecution and 

against the Defendant because that would have the effect of applying the numerous cases drawn 

to his attention relating to the construction of legislation and other documents in a benevolent 

fashion. 

  

[After referring to R. v. Smith (1984) 48 P. & C.R. 392 and Miller-Mead v. Minister of Housing 

and Local Government [1963] 2 Q.B. 196, Judge Woolley continued.] 

  

*J.P.L. 754 He was also invited to consider the decision in Scarborough Borough Council v. 

Adams (1983) 47 P. & C.R. 133 and he was in particular invited to that part of the judgment of 

Watkins L.J. at p.138 of the report. He observed that of the cases drawn to his attention in the 

course of these submissions this was the only case which was dealt with by the courts within the 

ambit of criminal proceedings and what he had already said was respectively a reflection upon 

what Watkins L.J. had to say in that case because clearly reading his judgment Watkins L.J. was 

somewhat disturbed to be told that in the course of a course matter the Adam brothers were not 

entitled to take any point which in a criminal case would be regarded as being open to them to 

take. The learned Lord Justice had this to say, at p.138: 

  

”Secondly, he (he was referring to counsel) contents that, by the time a person proceeded against 

under that section reaches the Magistrates’ Court, it is too late for him to challenge the validity 

of the enforcement notice on any of the grounds contained in section 88(2) of the Act. I do not 

agree. It is far too sweeping an assertion to make. It may be--and I say nothing more positive 

about it than that for the purposes of this case--that it is not open to someone in the position of 

the two Adams, denied as they were the right of an appeal to the Secretary of State, to argue 

before the justice the invalidity of any of the grounds set out in section 88, but to assert that they 

were dis-entitled from otherwise attacking the enforcement notice is, in my judgment, going 

unjustifiably too far. It must, it seems to me, be open to a person or persons in that position to 

argue that an enforcement notice is a nullity or invalid for the reason, for example, that the 

issuing authority had no jurisdiction to issue the notice--no jurisdiction possibly because the 

persons named in the notice as issued had no interest in the land and were neither owners nor 

occupiers of it. Therefore, it seems to me that Mr. Sullivan has not succeeded in demonstrating 

that the two Adams were without any kind of right to challenge the validity of the enforcement 
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notice. It is quite clear from the contents of the notes in the Encyclopaedia of Planning Law and 

Practice Volume 2, to sections 87, 88 and 89, that the questions of nullity and invalidity are of 

very considerable concern to the courts, where there is always an anxiety to ensure that a person 

who comes before the court is not denied a proper right, in appropriate circumstances, to 

challenge a notice that is the foundation of the offences as charged.” 

  

Well, Watkins L.J. was there, it seemed to him, leaving it entirely open for courts concerned 

with criminal prosecutions to give to a defendant a full and unfettered liberty which the learned 

Lord Justice regarded as the right of a defendant to attack an enforcement notice on grounds of 

nullity and invalidity other than those statutory grounds of appeal under Part V of the Act; and, 

the learned Lord Justice was expressing caution and, it seems to him, anxiety that criminal 

courts were not to be deflected from doing what was just in all the circumstances to ensure 

justice to be done to a defendant by considering the vast body of civil cases which appear (as he 

had already sought to explain) to give some limit to the construction which he courts should 

adopt in relation to planning consents, planning conditions and indeed in relation to enforcement 

notices as well. 

  

[Judge Woolley then quoted extensively from Lord Fraser’s speech in Davey v. Spelthorne 

[1984] A.C. 262 and then continued.] 

  

Enforcement notice A was issued on July 4, 1984 and it was served on July 5, 1984. The breach 

referred to in paragraph 2 of the recitals to enforcement notice A was in these *J.P.L. 755 terms: 

“The breach of planning control which appears to have taken place consists in failure to comply 

with the conditions specified in Schedule 2 below subject to which permission for development 

of the land was granted on the 25th day of June 1980.” 

  

Pausing there for a moment. Upon reading recitals one would expect to find in Schedule 2 the 

condition upon which planning consent had been granted which had not been complied with, but 

when one looked at Schedule 2 that was not what was included in Schedule 2 and it was not that 

which Recital 2 specified as being included in Schedule 2. The words one found in Schedule 2 

which should describe accurately or with reasonable certainty, the condition in question was 

couched in these words: “This permission shall relate solely to the submitted plan dated May 22, 

1980 and the details contained in the accompanying letter dated May 20, 1980 and in particular 

the following paragraphs of that letter:--The type of materials to be used are inert subsoil and 1 

foot of topsoil.” Then there are a few dots which appear to indicate prima facie that the words 

which then follow consist of a quotation and then one reads the following words: “… the site to 

be finished in approximately two years.” 

  

So again, looking back to recital 2 it stated that: “The breach of planning control which appears 

to have taken place consists in failure to comply with the conditions specified in Schedule 2.” So 

he asked himself forensically: Did Schedule 2, in fact, specify the condition or conditions which 

it was said by the enforcement notice have not been applied with? Well, he had read what was 
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said in Schedule 2 and he had come to the conclusion that Schedule 2 did not specify the 

conditions which were referred to in the planning consent. Schedule 2 was not the condition 

which was specified in condition of the planning consent; it was something entirely different. 

Part of what was specified was to be found in the letter of May 20, 1980, but in particular that 

part of it which was apparently a quotation was not what was in condition 4 of the consent. 

What was in condition 4 of the consent was not what was said in Schedule 2 it was something 

more; and it contained paragraph 4 as it contained the other paragraphs of the letter of May 20, 

1980. What had happened was that the local planning authority, having taken the view that the 

conditions upon which the planning consent was granted had been breached, were bound in the 

enforcement notice to specify with reasonable certainty the condition or conditions which had 

not been complied with. And the condition, so far as was material to the present submission 

which it was said in Schedule 2 had not been complied with, was that “the site to be finished in 

approximately two years”; that was never a condition of the planning consent. 

  

It was said by counsel appearing for the defendant that the letter and plan had been formed on 

the basis for a varied planning condition at condition 4, and, that condition 4 was a manifestly 

unlawful condition. Well, of course, the local authority could attach conditions to planning 

consents, but if it does so it should particularly in the context of an enforcement notice, specify 

the condition or conditions which it was alleging had been broken, and, the condition here 

alleged to have been broken, so far as was material, was a condition which was never a 

condition of the planning consent. The edited form of the condition, which was a condition of 

the planning consent, did such violence to the condition, as it was incorporated into the planning 

consent with Schedule 2, that the enforcement notice becomes quite unmeaningful and artificial. 

  

Referring in this context to the Encyclopaedia of Planning Law and Practice at 2·0524 under 

the heading: “conditions bad for uncertainty”--”A planning condition may be so *J.P.L. 756 

uncertain as to be invalid, but only in extreme cases of unintelligibility should it be struck down 

under this head.” And the reliance for that observation was based upon the decision of Fawcett 

Properties in which case Lord Denning was at pains to indicate that within the ambit of civil 

proceedings a condition should, if possible, be given validity and should be construed if at all 

possible in a way which rendered it to be certain. That test did not appear to be a test which 

could be adopted by a criminal court considering one of the essential planks, namely an 

enforcement notice in the alleged offence against this defendant. 

  

Furthermore, reliance was based upon the decision of the London Borough of Hounslow v. 

Secretary of State for the Environment [1981] J.P.L. 510. Lord Ackner gave the decision of the 

Divisional Court and said that there were propositions which could be derived from the 

legislation and from the authorities on that legislation: 

  

”(1) The wording of an Enforcement Notice need not strictly adhere to formality. (2) The notice 

must tell the recipient clearly what he had done wrong and what he must do to remedy it. (3) If, 

on the true construction of the notice, it was hopelessly ambiguous and uncertain, so that the 
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owner or occupier could not, for example, tell with reasonable certainty what steps he had to 

take to remedy the alleged breaches, the notice was a nullity being a nullity was not capable of 

correction. The authority for the above proposition was to be found in the well known case of 

Miller-Mead v. Minister of Housing and Local Environment.” 

  

Ackner L.J. went on: “(4) If an error could be corrected without injustice it was not a material 

error. (5) The Secretary of State had a duty to try and put an Enforcement Notice in order. (6) 

The power and duty to correct an Enforcement Notice was not limited to correction in favour of 

the developer.” What Ackner L.J. there had to say was subject to the caviat raised in the light of 

Watkins L.J. observations in the case of Scarborough Borough Council v. Adams, (1983) 47 P. 

& C.R. 133 

  

Counsel for the prosecution in this respect submitted that the defendant could have appealed 

under section 88(2); he could have asked the Secretary of State to have discharged the condition. 

The Statute did give the right to apply to the Secretary of State to discharge a condition of the 

planning consent, but the defendant was not concerned at that stage to discharge the condition. 

The condition was in the terms of condition 4 attached to the consent of June 25, 1980. What 

went wrong was that the enforcement notice, while purporting to state that there had been a 

breach of that condition, merely stated that there had been a breach of some other condition, a 

condition which was not a condition imported into the planning consent of June 25, 1980. There 

was no condition of that planning consent which required the defendant to finish the site of 

approximately two years. That was not the condition imported into the planning consent at all. It 

was something entirely different. 

  

It might be argued, of course, that to import such condition as that into the planning consent of 

June 25, 1980 was to import a condition which could not be imported in the light of the precise 

terms of the letter. But looking at the matter from the point of view of the enforcement notice, 

the enforcement notice clearly appeared to be directing itself to a breach of a condition 

contained in the consent and the condition which it was said that the defendant was in breach of, 

was not the condition which one found in the planning consent of June 25, 1980. 

  

*J.P.L. 757 Thus, he had come to the conclusion that enforcement notice A was not an 

enforcement notice which could be relied upon by the prosecution as an essential ingredient in 

count 1 of the indictment. Count 1 relied upon that enforcement notice. The prosecution had to 

demonstrate and prove that it was regular in every respect and that it did properly give rise to the 

commission of the offence which was alleged in count 1 of the indictment. Thus, he proposed to 

direct the jury to return a verdict of not guilty on count 1 of the indictment. 

  

Passing to consideration of enforcement notice B, counsel for the defendant had three 

submissions to make. He submitted, first of all, that notice B was not an enforcement notice at 

all because it did not require any steps to be taken to remedy the breach, and, he invited attention 

to the provisions of section 87 and in particular to the words in (1) of that section which 
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specified that the notice to be issued was a notice requiring the breach to be remedied. He also 

invited attention to the subsequent provisions of section 87, namely (6), (7) and (10), and invited 

attention once again to the Encyclopaedia of Planning Law and Practice at 2·0658 under the 

subject heading: “breach of planning control”: “Breach of planning control is defined so as to 

include unauthorised development and failure to comply with any conditions or limitation 

subject to which planning permission was granted. It remains the law that the notice must 

correctly identify which breach has occurred.” And, reference was made to Lord Denning’s 

judgment in the Miller-Mead case. 

  

The problem about this part of the submissions made by counsel for the defendant was that the 

learned author of the Encyclopaedia himself expressed considerable doubt and appeared to give 

and express alternate views in a small compass of the work which he had edited and the 

difficulty was exposed in the case of Iddenden [1972] 1 W.L.R. 1433. That was an interesting 

case where the applicants had bought land upon which there were a number of buildings, 

including nissen huts and a lean-to structure. They used the structures for manufacturing 

purposes and then applied to the planning authority for permission to demolish the existing 

buildings and erect new buildings. In March of 1968 permission was refused, but despite that 

refusal the applicants proceeded to demolish the nissen huts and the lean-to structure and erected 

a large prefabricated building on a concrete base and continued to use the land for the 

manufacturing processes of metal components. The planning authority served an Enforcement 

Notice requiring the applicants to demolish the unauthorised building and discontinue the 

unauthorised use, and, the applicants appealed to the Secretary of State and thence to the 

Queen’s Bench Divisional Court contending that the enforcement notice was invalid having 

regard to the mandatory terms of the Act of 1968. In effect, they contended that because the 

enforcement notice did not require the applicants to restore the land with its own buildings to its 

state immediately before the demolition and breach of planning permission then it was not a 

good enforcement notice. 

  

In that case Bridge J. had said in the terms of his judgment, referring to the provision in 

question: “That provision in that form makes it perfectly obvious, to my mind, that there is no 

objection to the enforcement notice if it stops short of requiring, as it might require, full 

restoration of the land to its condition before the offending development.” 

  

He (Judge Woolley), in relation to this particular submission made by counsel for the defendant, 

was in complete agreement with the counter submissions made by counsel for the prosecution. 

  

*J.P.L. 758 But counsel had made two other submissions in relation to notice B and thought that 

in relation to these two further submissions he was on rather stronger ground. He submitted, 

secondly, that enforcement notice B was invalid because it failed to identify the land and he 

rightly pointed out that that was not a ground for appeal to the Secretary of State under section 

88. He invited attention to the statutory instrument made under the Act, indeed made under the 

provisions of the Town and Country Planning Act 1971, and invited in particular to paragraph 
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(3) of the statutory instrument and paragraph (3) was headed: “Matters to be specified in 

Enforcement Notice.” Those words appear to be mandatory and it provided that: 

  

”Local planning authorities are directed to specify in any enforcement notice which they issue 

under section 87 of the 1971 Act--(a) the reasons they consider it expedient to issue the notice; 

and (b) the precise boundaries of the land to which the notice relates, whether by reference to a 

plan or otherwise.” 

  

The words were “the precise boundaries,” and the word “precise” had necessarily to mean what 

it said and had to have its normal and grammatical effect. Precise boundaries meant precise 

boundaries; nothing less; nothing more. Where land specified and referred to in an enforcement 

notice as being the subject matter of the enforcement notice could be described by existing 

boundaries which were finite and existing at the time, and could clearly be described, then, of 

course the precise boundaries of the land in question could be described by words in sufficient 

particularity, but where there were no physical boundaries or indeterminate physical boundaries 

the land could not be described and it certainly could not be described with precision except by 

reference to a plan. 

  

The plan referred to was a plan on a small scale and it was a plan, or purported to be a plan, of 

an irregular shaped piece of land. The fact that it was irregular necessarily gave rise to difficulty 

in satisfactorily delineating the precise boundaries, and indeed, it necessarily created difficulty 

in ascertaining the precise boundaries and area of the land in question. 

  

The two enforcement officers, who were experienced enforcement officers, themselves 

experienced difficulty in identifying the land the subject matter of Notice B. When they came to 

the land for the purpose of ascertaining whether or not there had been any breach of planning 

control the two officers experienced trouble. They experienced trouble because the plan in 

question appeared to indicate a physical boundary, namely the brook which was or appeared to 

be at the time when the plan was prepared extant. The two officers found that not to be the 

position and thus they could not conclude at that stage whether or not there had been compliance 

with the enforcement notice, and indeed, one of the officers in the course of his evidence went 

so far as to say that he was uncertain and the officers went back to the drawing board and there 

conducted what they described as a paper investigation. It appeared, actually, that they had made 

two paper investigations and both officers, in the course of their evidence, described the 

investigations that they had made following the paper investigations and how they came back to 

the site and made what could be described only as a survey by triangulation. It was difficult, at 

first, to follow what both officers were saying and it might very well be that the jury shared their 

difficulty. Indeed, the officers were working off a plan which was defective in the sense that it 

was not a good copy and moreover they were *J.P.L. 759 considering, at that time, the plan 

which had been attached to the enforcement notice and which by common consent on the 

inquiry before the Inspector was accepted to be incorrect. The officers, although they were 

aware of the fact that the Inspector had modified the plan by deleting one wedge of land from it, 
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they appeared not to have been aware of the fact that the Inspector had also deleted a second 

wedge from the plan attached to the enforcement notice. So with the rather sophisticated survey 

which the officers were obliged to conduct they were able to translate--they did not purport to do 

anything else--on the site the land which was the subject matter of the enforcement notice. 

  

The burden did not rest upon any person upon whom an enforcement notice had been served to 

conduct a survey in order to inform himself precisely what land was indicated in the 

enforcement notice. The enforcement notice as a statutory instrument specified, so quite clearly 

had to indicate the precise boundaries either by the notice itself or either by the notice together 

with a plan or otherwise. It thus should be possible, if an enforcement notice complied with the 

statutory provisions, for a person upon whom it was served to look at that notice and satisfy 

himself with certainty as to the land and every bit of land that was comprised in the enforcement 

notice. He had to be in a position to ascertain, without difficulty, precisely what land was 

referred to; and, in the context of this particular notice, the defendant should have been in a 

position to know what precise land he had to cover and what precise land he had to see. 

  

The answer had to be the enforcement notice did not give him that precision to which he was 

entitled and thus, looking at notice B once again as a necessary plank and ingredient in the 

prosecution case, was it an ingredient that could be relied upon or whether it was so uncertain, 

so unprecise, a nullity, or could be attacked in any way open to the defendant in a criminal court 

to contend that the necessary ingredient, namely the notice B was dubious and could not be 

relied upon by the prosecution to allege that an offence had been committed. 

  

Thus, he (Judge Woolley) found himself supporting the submissions made in this respect by 

counsel for the defendant, who said in his final submission in relation to enforcement notice B 

that notice B was uncertain and ambiguous and was a nullity and he relied on the Hounslow 

case. 

  

Perhaps a more interesting and meaningful case for present purposes was that of Ivory v. 

Secretary of State for the Environment [1985] J.P.L. 796. Again, this was a decision of the High 

Court and was a decision of Kennedy J., who referred to Lord Denning’s words in the case of 

the Fawcett Properties (to which I have already referred) and he said quoting from Lord 

Denning: 

  

”I am of opinion that a planning condition is only void for uncertainty if it can be given no 

meaning or no sensible or ascertaining meaning, and not merely because it is ambiguous or leads 

to absurd results. It is the daily task of the courts to resolve ambiguities of language and to 

choose between them and to construe words so as to avoid absurdities or to put up with them; 

and this applied to conditions in planning permissions as well as to other documents.” 

  

Well, this was a case involving a condition and was a case within the civil ambit of proceedings 

and clearly what Lord Denning had said from the general principle to be *J.P.L. 760 applied in 
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the construction of planning conditions, that there should be some anxiety on the part of the 

courts to ascribe efficacy and meaning to planning conditions and an ambiguity which could be 

resolved should be resolved so as to avoid absurdities which might otherwise apply. But that 

was not the test he had to apply and it appeared in the course of his judgment that Kennedy J. 

was (like Watkins L.J. in the Scarborough case) fully aware of the difficulties that the criminal 

courts might from time to time encounter in applying Lord Denning’s test. 

  

Kennedy J. referred to this at p.797 of the report: 

  

”The Fawcett case was, of course, a planning condition case and it had been rightfully 

emphasised before Kennedy J. that a planning condition case was, in certain material respects, 

different from a case concerned with an enforcement notice. In particular, where an enforcement 

notice had to be considered there was in the background the immediate possibility of penal 

sanctions, which although present for a planning condition case was a good deal more remote.” 

  

So there, the learned Judge appeared to be watering down the principle enunciated by Lord 

Denning and saying that different considerations would apply even in a civil context to the 

construction of an enforcement notice case because of the possibility of penal sanctions. 

  

When the learned Judge referred to possibility of penal sanctions, he was inclined, with the 

deepest respect, to differ from him because an enforcement notice by its very nature was a penal 

notice and that notice did have sanctions which included the penal sanction of the criminal law; 

so that the recipient of a penal notice did not broach the possibility of a penal sanction, he had a 

penal sanction in the notice itself which was served upon him and if it was not complied with 

then he knew or should know that in the ultimate the penal sanction of the criminal law could be 

invoked, as was the case here. Of course, he was dealing with this matter in the course of a 

criminal trial. 

  

Thus, while Kennedy J. was considering the matter within the ambit of a civil construction case 

and was dealing with it on the principles, as he understood, he did raise this warning, a warning 

which had been raised by Watkins J. in the Scarborough case, and at p.798 he had this to say: 

  

”Turning now to the facts of this case Mr. Neild submitted that the words of this enforcement 

notice did not tell the recipient with reasonable clarity what he had done wrong and what he 

must do to remedy it. They were, he submitted hopelessly ambiguous and uncertain so that the 

appellant could not tell, with reasonable certainty, what steps he had to take to remedy the 

alleged breaches.” 

  

And then further down p.798 in the second paragraph: “The words, should not be construed like 

a statute but as with by-laws should be benevolently interpreted,” then he added these words: “at 

least until they had to be construed within the context of a criminal prosecution.” 
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The necessary inference seemed to be from that, that the benevolent construction which Lord 

Denning and others had referred to for the purpose of giving efficacy to the planning law within 

the ambit of civil proceedings had to bear a different construction when the courts came to 

consider whether or not an offence had been committed. *J.P.L. 761 There, benevolence ended. 

And, it was not part of his duty in a criminal case to make any construction on a benevolent or 

other basis which favoured the prosecution at the expense of the defence. 

  

Having to construe the documents as being essential planks in the prosecution case and since 

counts 1 and 2, under present submission, relied upon enforcement notices A and B he had to 

consider enforcement notices in that context and in that context alone. The learned editor of the 

report of the case of Ivory raised this very point and he adopted what the learned editor had to 

say. He said this: 

  

”Although Kennedy J. rightfully emphasised that in the end it all comes down to a question of 

fact and degree (to be determined here by the Court), the tenor of the decision does suggest that 

the Courts are not going to hold enforcement notices invalid simply because they are vague or 

ambiguous and that to use Ackner L.J.’s words they must be “hopelessly ambiguous and 

uncertain.’ Kennedy J. accepted that in the case of an enforcement notice the risk of penal 

sanction is more direct and immediate, if perhaps more theoretical than real. If a case of an 

ambiguous condition should come before the magistrates’ court, presumably the presumption of 

a narrow construction in the case of criminal sanctions would ensure that any harshness can be 

avoided.” 

  

He regarded enforcement notice B as also invalid and would direct the jury to return a verdict of 

not guilty. 

  

Comment. Although this is a decision of the Crown Court it was considered important enough to 

report in this journal because of the distinction it draws between the approach to be taken to the 

construction and intepretation of enforcement notices in the criminal courts as opposed to the 

civil courts. 

  

An initial question to be settled is the exact jurisdiction of the criminal courts with regard to 

enforcement notices. Apart from being excluded by section 243(1)(a) from questioning the 

validity of enforcement notices on certain grounds, it can be argued that the criminal courts are 

not the appropriate place to go into the arcane mysteries of administrative law. 

  

Certainly this was the approach taken by Webster J. in Quietlynn v. Plymouth City Council 

[1987] 3 W.L.R. 189 with regard to the control of sex-shops but since then the decision in R. v. 

Reading Crown Court, ex p. Hutchinson [1987] 3 W.L.R. 1062 suggests that the validity of 

administrative orders can be raised indirectly on criminal prosecutions. In the last case it was 

pointed out that if the point is important it can be quickly settled at a higher level by way of case 

stated from the magistrates court. 
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None of these cases concerned enforcement notices but as Judge Woolley points out in his 

ruling, Watkins L.J.’s judgment in Scarborough Borough Council v. Adams is strong authority 

that the courts in criminal proceedings can go into the question of the validity of an enforcement 

notice. Of course in such a case, the criminal courts have no formal authority to quash the 

enforcement notice as they are solely seized with the questions of whether the criminal charge 

has been proved. However, even if the defence that an enforcement notice is invalid can be 

raised in the criminal courts, thus does not automatically means that the law applied should be 

different. In this regard, reference can be made to two High Court decisions where it was argued 

by way of case stated that notices were nullities. In Coventry Scaffolding Company (London) 

Ltd. v. Parker [1978] J.P.L. 127, the magistrates’ court rejected the defence that the notice had 

failed to precisely identify the land. On an appeal by way of case stated, the High Court rejected 

the argument that the notice was a nullity. Similarly in Epping Forest District Council v. 

Matthews [1987] J.P.L. 132, where the magistrates court had accepted the defence that the 

notice was a nullity, the High Court on appeal found it to be valid. In neither case, did the court 

give any indication that the approach in the *J.P.L. 762 case of a criminal prosecution was 

different from that in a civil case. Indeed in each case the court approved the approach taken in 

civil cases. This must be right and it is submitted that it would be wrong for there to be different 

standards of validity depending upon whether the argument is raised in a prosecution or in an 

appeal under section 246. 

  

Nevertheless the different contexts will create differences. As Judge Woolley pointed out, this 

writer in the comment on the Ivory case, suggested that “If a case of an ambiguous condition 

should come before the magistrates’ court, presumably the presumption of a narrow construction 

in the case of criminal sanctions would ensure that any harshness can be avoided.” This was not 

intended to suggest that there should be two standards of validity but rather that on the factual 

questions of whether the condition had been broken, the magistrates court should construe an 

open-textured but yet valid condition narrowly. 

  

Turning to the substantive issues, it is difficult to authoritively ascertain the facts from Judge 

Woolley’s ruling but it seems within regard to enforcement notice A that it was alleging a 

breach of a condition that the site be finished in approximately two years. In fact no such 

condition was attached to the permission but rather the relevant condition incorporated the letter 

of May 20, 1980 which in turn contained a statement that the works were expected to take 

approximately two years. So, apart from the fact that the actual condition was so vague as to be 

meaningless--expectations cannot be enforced--the purported description of the condition in the 

notice was very inaccurate and misleading. So this was not really a case of the enforcement 

notice being vague or ambiguous--on its face it was relatively clear. It was simply inaccurate in 

that it set out the alleged breach of a condition, which was in fact not the condition contained in 

the permission. The defect therefore fell with ground (b) of section 88(2) that “the matters 

alleged in the notice did not constitute a breach of planning control” and as such the criminal 

courts are excluded by section 243 from holding the notice to be invalid. In this respect, the case 
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is on all fours with the Divisional Court decision in Epping District Council v. Scott [1986] 

J.P.L. 603, where the enforcement notice similarly misdescribed the condition which was 

alleged to be broken. Stephen Brown L.J. stated that 

  

”Once the notice had been upheld by the Minister or if it had not been the subject of an appeal, 

the time for compliance had elapsed, then that notice had to be considered and construed as a 

valid notice and its validity and enforcement included the requirement specified in the notice for 

compliance.” 

  

As notice B, it seems that having made the allegation of the breach of planning control, it did not 

require any steps to be taken to remedy that said breach. It is therefore not really a case of under 

enforcement but of non enforcement! However it may be that the local planning authority in this 

notice went on to utilise the provisions introduced by the Local Government and Planning 

(Amendment) Act 1981, which authorised steps to be taken which do not directly relate to the 

breach; but it is impossible to comment further because Judge Woolley does not fully describe 

the form the notice took. 

  

There is then the question of the failure to identify the land subject to the notice. In the Coventry 

Scaffolding case the Divisional Court held that a misdescription of the land did not make the 

notice a nullity because the appellants were fully aware of the land to which it related. Kerr L.J. 

laid down that the overriding principle was: 

  

”… whether in the light of the surrounding circumstances, the recipient of the notice was 

sufficiently and clearly appraised of the effect of the notice and of what he had to do pursuant to 

it to render it just or unjust to hold him to it.” 

  

However in that case regulation 3 of the Town and Country Planning General Development 

(Enforcement Notices and Appeals) Regulations 1981 did not apply and it may be that the 

requirement that the precise boundaries be set out, has strengthened the need for accuracy. In 

any case it does seem that in the present case it was very difficult for the recipient of the notice 

to know the extent of the land to which the notice related and that therefore it was sufficiently 

ambiguous to be a nullity. 
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Supreme Court

Regina (Sainsbury�s Supermarkets Ltd) vWolverhampton
City Council

[2010] UKSC 20

2010 Feb 1, 2;
May 12

Lord Phillips ofWorthMatravers PSC, LordHope of
Craighead DPSC, LordWalker of Gestingthorpe,

Baroness Hale of Richmond, Lord Brown of
Eaton under Heywood, LordMance,

Lord Collins ofMapesbury JJSC

Compulsory purchase Development Competing proposals Planning
authority determining how to exercise compulsory purchase powers Whether
entitled when considering bene�ts of rival schemes to have regard to bene�ts
accruing to site not within proposed development area Town and Country
Planning Act 1990 (c 8) (as amended by Planning and Compulsory Purchase Act
2004 (c 5), s 99, Sch 9), ss 226(1)(a)(1A), 233

The claimant supermarket company owned or controlled 86% of site A and
another supermarket company, T Ltd, owned or controlled most of the remainder
of the site. Both companies wished to develop site A but, unless the defendant local
authority used its compulsory purchase powers in respect of that site, neither of the
proposed developments could take place. T Ltd also owned site B, about 850
metres away, which contained a number of listed buildings which were in poor
condition. For many years it had been an objective of the local authority to secure
the regeneration of site B. T Ltd, who considered that it was not �nancially viable
to develop site B on its own, o›ered to link its scheme for site A with the
redevelopment of site B on the basis that that would amount to a subsidy at least
equal to the loss it would sustain in carrying out the development of site B. The
local authority approved in principle the making of a compulsory purchase order
under section 226(1)(a) of the Town and Country Planning Act 19901 in respect of
the claimant�s land at site A to facilitate a development of the site by T Ltd. In
resolving to make that order, the local authority took into account T Ltd�s
commitment to develop site B. The claimant sought judicial review of the local
authority�s decision on the ground that it was illegitimate for the local authority,
in resolving to make the compulsory purchase order, to have regard to the
regeneration of site B. The judge dismissed the claim. On the claimant�s appeal,
the Court of Appeal held that section 226(1)(a) required the local authority to be
satis�ed that the compulsory purchase order would facilitate the redevelopment of
site A but that section 226(1A) required it to consider whether and to what extent
the redevelopment of site A would bring well being bene�ts to a wider area and
that, if a redevelopment was likely to act as a catalyst for the redevelopment of
some other site, such catalytic e›ects were capable of falling within the scope of
section 226(1A) and it dismissed the appeal.

On the claimant�s appeal
Held, (1) that the principles which applied to the determination of planning

applications could apply, by analogy, to compulsory acquisition for development
purposes, provided that (per Lord Walker of Gestingthorpe, Baroness Hale of
Richmond, Lord Mance and Lord Collins of Mapesbury JJSC) because of the serious
invasion of proprietary rights involved in compulsory acquisition, a strict approach
to the application of those principles was adopted; that, therefore, a local authority
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1 Town and Country Planning Act 1990, as amended, ss 226(1)(a)(1A), 233: see post,
para 108.
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could take into account o› site bene�ts of a proposed development provided that
such bene�ts were related to or connected with the development for which the
compulsory acquisition was made; and that (per Lord Phillips of Worth Matravers
PSC, Lord Walker of Gestingthorpe, Baroness Hale of Richmond, Lord Mance and
Lord Collins of Mapesbury JJSC) such a connection had to be a real rather than a
fanciful or remote one and (Lord Brown of Eaton under Heywood JSC dissenting) in
the absence of any other connection a cross subsidy from the acquisition site to
another site would not su–ce (post, paras 70, 71 72, 80, 82, 83, 84, 89, 90, 97, 98,
120, 127 128, 134 135, 137 138, 151, 168, 173, 181).

(2) That (per Lord Walker of Gestingthorpe, Baroness Hale of Richmond, Lord
Mance and Lord Collins of Mapesbury JJSC) the power of compulsory acquisition
had to be capable of being exercised under section 226(1)(a) of the 1990Act before the
limitation in section 226(1A) applied; that (Lord Brown of Eaton under Heywood
JSC dissenting) the claimed �nancial connection between the two developments did
not amount to a relevant matter for the purposes of section 226(1)(a); and that (Lord
Phillips of Worth Matravers PSC and Lord Hope of Craighead DPSC dissenting)
no di›erent result was required by the fact that T Ltd and the claimant co owned and
were in competition for site A and the council was proposing to dispose of the land
to T Ltd under section 233 ( post, paras 74, 75, 76, 80, 83, 90, 91, 96, 97, 100, 106,
151).

(3) Allowing the appeal (Lord Phillips of Worth Matravers PSC, Lord Hope of
Craighead DPSC and Lord Brown of Eaton under Heywood JSC dissenting), that,
accordingly, there should be a declaration that the opportunity for redevelopment of
site B was not a lawful consideration in deciding whether to make a compulsory
purchase order in relation to site A (post, paras 79, 80, 89, 90, 97, 106).

R vWestminster City Council, Ex pMonahan [1990] 1QB 87, CA,R v Plymouth
City Council, Ex p Plymouth and South Devon Co operative Society Ltd (1993)
67 P & CR 78, CA, Tesco Stores Ltd v Secretary of State for the Environment [1995]
1 WLR 759, HL(E) and Standard Commercial Property Securities Ltd v Glasgow
City Council (No 2) 2007 SC (HL) 33, HL(Sc) considered.

Decision of the Court of Appeal [2009] EWCA Civ 835; [2009] 3 EGLR 94
reversed.

The following cases are referred to in the judgments:

Associated Provincial Picture Houses Ltd v Wednesbury Corpn [1948] 1 KB 223;
[1947] 2All ER 680, CA

Bradford (City of ) Metropolitan Council v Secretary of State for the Environment
(1986) 53 P&CR 55, CA

Brighton Borough Council v Secretary of State for the Environment (1978)
39 P&CR 46

Chester�eld Properties plc v Secretary of State for the Environment (1997)
76 P&CR 117

Clunies Ross v Commonwealth of Australia (1984) 155CLR 193
Galloway vMayor and Commonalty of London (1866) LR 1HL 34, HL(E)
Grampian Regional Council v Secretary of State for Scotland 1984 SC (HL) 58,

HL(Sc)
Hall & Co Ltd v Shoreham by Sea Urban District Council [1964] 1 WLR 240;

[1964] 1All ER 1, CA
Hanks v Minister of Housing and Local Government [1963] 1 QB 999; [1962]

3WLR 1482; [1963] 1All ER 47
Kelo v City of New London, Connecticut (2005) 554US 469
Municipal Council of Sydney v Campbell [1925] AC 338, PC
Newbury District Council v Secretary of State for the Environment [1981] AC 578;

[1980] 2WLR 379; [1980] 1All ER 731, HL(E)
Prest v Secretary of State forWales (1982) 81 LGR 193, CA
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Pyx Granite Co Ltd v Ministry of Housing and Local Government [1958] 1QB 554;
[1958] 2WLR 371; [1958] 1All ER 625, CA

R v Plymouth City Council, Ex p Plymouth and South Devon Co operative Society
Ltd (1993) 67 P&CR 78; [1993] JPL 538, CA

R v Secretary of State for Transport, Ex p de Rothschild [1989] 1 All ER 933;
87 LGR 511; sub nom de Rothschild v Secretary of State for Transport
57 P&CR 330, CA

R v Westminster City Council, Ex p Monahan [1990] 1 QB 87; [1989] 3 WLR 408;
[1989] 2All ER 74, CA

R&RFazzolari Pty Ltd v Parramatta City Council [2009] HCA 12; 237CLR 603
Rugby Joint Water Board v Shaw Fox [1973] AC 202; [1972] 2 WLR 757; [1972]

1All ER 1057, HL(E)
Simpsons Motor Sales (London) Ltd v Hendon Corpn [1964] AC 1088; [1963]

2WLR 1187; [1963] 2All ER 484, HL(E)
Sosmo Trust Ltd v Secretary of State for the Environment [1983] JPL 806
Sovmots Investments Ltd v Secretary of State for the Environment [1977] QB 411;

[1976] 2 WLR 73; [1976] 1 All ER 178; [1977] QB 411; [1976] 3 WLR 597;
[1976] 3 All ER 720, CA; [1979] AC 144; [1977] 2 WLR 951; [1977] 2 All ER
385, HL(E)

Standard Commercial Property Securities Ltd v Glasgow City Council (No 2) 2005
SLT 144; [2006] UKHL 50; 2007 SC (HL) 33, HL(Sc)

Tesco Stores Ltd v Secretary of State for the Environment [1995] 1WLR 759; [1995]
2All ER 636, HL(E)

Waters v Welsh Development Agency [2004] UKHL 19; [2004] 1WLR 1304; [2004]
2All ER 915, HL(E)

Westminster Renslade Ltd v Secretary of State for the Environment (1983)
48 P&CR 255

The following additional case was cited in argument:

Bel�elds Ltd v Secretary of State for Communities and Local Government [2007]
EWHC 3040 (Admin); [2008] JPL 954

APPEAL from the Court of Appeal
The claimant, Sainsbury�s Supermarkets Ltd, appealed, with permission

of the Supreme Court (LordWalker of Gestingthorpe, LordMance and Lord
Collins of Mapesbury JJSC) granted on 5 November 2009, from a decision
of the Court of Appeal (Ward, Mummery, Sullivan LJJ) [2009] 3 EGLR 94
given on 31 July 2009, dismissing its appeal against a decision of Elias J
[2009] EWHC 134 (Admin) given on 3 February 2009 whereby he had
dismissed its claim for judicial review of the decision of the defendant local
authority, Wolverhampton City Council, given on 30 January 2008 to give
approval in principle to the making of a compulsory purchase order under
section 226(1)(a) of the Town and Country Planning Act 1990 in respect of
land owned by the claimant. Tesco Stores Ltd was an interested party

The facts are stated in the judgment of Lord Collins ofMapesbury JSC.

Christopher Lockhart-Mummery QC, Eian Caws and Charles Banner
(instructed byCMSCameronMcKenna LLP) for the claimant.

Compulsory purchase powers should only be exercised as a last resort,
where the interference with property rights is necessary to achieve the
relevant objectives. The court must carefully scrutinise the exercise of
compulsory purchase powers to ensure that the statutory authority has been
properly exercised: see Prest v Secretary of State for Wales (1982)
81 LGR 193, 198, 211. In deciding whether, and how, to exercise
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compulsory purchase powers in relation to a site under section 226 of the
Town and Country Planning Act 1990, as amended, a local authority may
only lawfully take into account those factors relevant to the achievement of
the statutory purpose. A proposal to cross-subsidise development elsewhere
is entirely unrelated to the achievement of the statutory purpose and, in
making its decision by reference to that factor, the local authority was
pursuing a purpose outside the statutory scheme and/or was taking into
account an immaterial consideration.

The Court of Appeal�s construction of section 226(1A)was fundamentally
�awed because it treated the terms of subsection (1A) as an enlargement,
rather than as a restriction, of the powers under subsection (1)(a). The
power under subsection (1)(a) may be exercised by a local authority
if it thinks that the acquisition will facilitate, inter alia, the carrying out
of redevelopment on the land to be acquired. However, by virtue of
subsection (1A), it may only proceed to exercise that power if it thinks that
the redevelopment is likely to contribute to one of the speci�ed well-being
objects. Subsection (1A) does not, therefore, confer any power on the local
authority to acquire a site under subsection (1)(a) because such acquisition is
likely to contribute to the well-being objects, but it prevents such acquisition
if those bene�ts are not considered likely to arise as a result of the
acquisition: see Bel�elds Ltd v Secretary of State for Communities and Local
Government [2008] JPL 954. The exercise of the power of acquisition is
rooted in subsection (1)(a) and requires the authority to decide that the
acquisition will facilitate the redevelopment of the land that it proposes to
acquire rather than some other unrelated land in a wholly di›erent location.
The Court of Appeal wrongly treated the limitation on the exercise of the
power provided by subsection (1A) as providing a new class of material
considerations which may be taken into account by a local authority in
deciding whether to exercise its power compulsorily to acquire land
under section 226. The ministerial advice in ODPM Circular 06/2004,
Compulsory Purchase and the Crichel Down Rules, gives no support to the
Court of Appeal�s approach to the construction of subsection (1A). The
claimant�s approach to section 226 re�ects the approach adopted by
Parliament in section 3 of the Local Government Act 2000, under which the
power to promote well-being in section 2 of that Act is curtailed by any
prohibition, restriction or limitation imposed by another statute. In the �eld
of compulsory purchase, subsections (1)(a) and (1A) of section 226 of the
1990 Act set such constraints on a local authority�s powers of acquisition.

Irrespective of the provisions of section 226(1A), an acquiring authority,
when making a compulsory purchase order of a site under section 226(1)(a),
and the Secretary of State when authorising that order, may not have regard
to a commitment to secure through cross-subsidy the development of an
unrelated site, thereby seeking to achieve well-being bene�ts from such
development. The lawfulness of the exercise of a statutory discretion is to be
determined by looking at the relevant legislation and its scope and object in
order to assess whether irrelevant considerations have motivated or
in�uenced the decision. It is also fundamental to the exercise of
discretionary powers that decision-makers must not pursue collateral
purposes or ends which are outside the objects and purposes of the statute.
Where compulsory purchase is concerned, the courts have consistently
con�ned the exercise of such powers strictly to the stated statutory purpose:
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seeGalloway v Mayor and Commonalty of London (1866) LR 1HL 34, 43.
Where a plurality of purposes is pursued, but one purpose is unauthorised by
the statute, the power will have been invalidly exercised. Subsection (1)(a)
does not authorise the acquisition of land in order to facilitate the
development of some other, unrelated land: see Chester�eld Properties plc v
Secretary of State for the Environment (1997) 76 P & CR 117, 125. The
contentions of the local authority and the interested party are contrary to the
intention of Parliament as expressed in the clear language of section 226.
Parliament has provided that the power of subsection (1)(a) is not to be
exercised unless the authority thinks that well-being will result from the
carrying out of development on the site to be acquired. If Parliament had
contemplated that the achievement of the wider well-being of the local
authority�s area was to be a relevant factor in the overall discretion arising
under section 226(1)(a), it would have expressed subsection (1A) di›erently.
A local authority cannot use its powers for an ulterior object, however
desirable that object may seem to it to be in the public interest: see Pyx
Granite Co Ltd v Ministry of Housing and Local Government [1958]
1QB 554, 572 and Tesco Stores Ltd v Secretary of State for the Environment
[1995] 1WLR 759, 772.

In the context of planning permission, an o›ered planning obligation
which has nothing to do with the proposed development, apart from the fact
that it is o›ered by the developer, is not a material consideration and is
regarded as an attempt to buy planning permission: see the Tesco Stores case,
at p 770. Bene�ts which are embellishments of the development itself or by
way of appropriate mitigation to o›set the impacts arising from the
development can lawfully be taken into account: see R v Plymouth City
Council, Ex p Plymouth and South Devon Co-operative Society Ltd [1993]
JPL 538. The possibility of one development cross-subsidising another
highly desirable development is capable of being a material consideration
under section 70(2) of the 1990 Act if the two developments form part of
one composite development project: see R v Westminster City Council,
Ex p Monahan [1990] 1 QB 87. Whilst there is not an exact parallel
between the scope of the material considerations under section 70(2) and
those under section 226, there is no proper basis for distinguishing the
approach taken in the planning cases from that involving the exercise of
compulsory powers of acquisition. The Court of Appeal�s suggestion that,
unlike section 70(2), section 226(1A) imposes an express obligation to have
regard to o›-site bene�ts, is incorrect. The e›ect of section 226(1A) is to
require consideration of the well-being bene�ts resulting from the physical
development of the site to be acquired, which may in some cases also be
experienced o›-site, but not to have regard to bene�ts that might �ow from
the development of another unrelated site, purely because the prospective
developer of the acquired site has chosen to create a �nancial link between
the two developments. The Court of Appeal also erred in attaching weight
to the fact that the �nancial viability of an application for planning
permission is unlikely to be a material consideration for the purposes of
determining an application under section 70(2) but that it was a highly
material factor in the consideration by the Secretary of State of the merits of
authorising compulsory acquisition. A distinction has to be made between
the viability of the development for which the compulsory purchase order is
being acquired and the viability of the development of some other unrelated
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land. The former is a material consideration but that does not support the
proposition that the latter is also material. The Court of Appeal also
wrongly attached signi�cance to the distinction between the scrutiny given
to a compulsory purchase order compared with that given to a grant of
planning permission. The scope of the power under section 226 cannot be
a›ected by the fact that its purported exercise may be subject to subsequent
scrutiny. The courts have de�ned the legitimacy of o›-site bene�ts by
reference to their direct relationship to the development in question in order
to avoid a regime whereby planning permission can be granted to the highest
bidder. There is an equal need to draw the same dividing line in the case of
compulsory purchase, if not a greater need in view of its consequences.
A comparison of the statutory language supports that position. The courts
have carved out of the phrase ��material considerations�� in section 70(2) the
principle of bene�ts related to the development. The far more speci�c
language of subsections (1)(a) and (1A) of section 226 compels the same
conclusion. There is no discernible justi�cation or logic for treating as
material in the context of a compulsory acquisition brought under the
1990 Act a consideration to which it would be unlawful for a planning
authority to have regard when deciding whether to grant planning
permission for the development which the compulsory purchase order is to
facilitate. Standard Commercial Property Securities Ltd v Glasgow City
Council (No 2) 2005 SLT 144; 2007 SC (HL) 33 concerns a di›erent
statutory provision and can be distinguished.

Neil King QC and Guy Williams (instructed by Wragge & Co LLP,
Birmingham) for the local authority.

In order lawfully to exercise its powers of compulsory acquisition under
section 226(1)(a) of the 1990 Act a local authority must think that (i) the
acquisition will facilitate the carrying out of development, redevelopment or
improvement on or in relation to the land; and (ii) the development is likely
to contribute to the achievement of the promotion or improvement of the
economic, social and/or environmental well-being of their area. Thus,
subsection (1)(a) is concerned with the purpose for which land may
be compulsorily acquired and subsection (1A) is concerned with the
consequences, in terms of achieving speci�c objects, which may �ow from
the acquisition; but the requirements of both provisions must be met before
a compulsory purchase order can be made. The purpose of the acquisition of
the claimant�s land falls squarely within section 226(1)(a). The development
which will be facilitated by the acquisition will then, via a cross-subsidy to
the related development, also result in well-being bene�ts within section
226(1A). ODPM Circular 06/2004 correctly advises that the statutory
concept of well-being extends to the whole of the relevant local authority
area: see Appendix A, para 6.

The words of section 226(1A) should be given their ordinary meaning.
If Parliament had wished to con�ne consideration to the economic, social
and environmental well-being of only the land being acquired, it would
have done so, although that would have made little sense. Section
226(1A) requires an acquiring authority to satisfy itself that the proposed
acquisition will have bene�cial consequences in terms of the well-being of its
area. The nature of those consequences will vary widely depending on the
circumstances; but there is no reason why bringing forward the bene�cial
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development of other land in its area is incapable, as a matter of law, of
constituting such a consequence. The claimant�s argument ignores the
requirements of subsection (1A), by virtue of which the authority must think
that the proposed development ��is likely to contribute to the achievement
of�� the well-being objects of its area, and it is inconsistent with Government
policy as set out in ODPM Circular 06/2004 that the bene�t to be derived
from exercising the power is not restricted to the area subject to the order, as
the concept is applied to the well-being of the whole, or any part, of the
acquiring authority�s area. The words ��contribute to�� are wide. As a matter
of ordinary language the proposed development will contribute to well-
being objectives through the economic, social and environmental bene�ts
which will result from the development of both sites. There is no di›erence
in principle, in terms of the requirements of section 226(1A), between the
bene�ts resulting from the proposed development itself and the bene�ts
resulting from the related development. Section 226 is drafted in broad
terms to encompass wide ranging well-being bene�ts. The necessary
connection between the well-being bene�t in question and the development
of the compulsory purchase order land is clearly set out within
subsection (1A). There is no reason to restrict the ordinary meaning of those
words. Without the cross-subsidy which the related development will
provide, the development of the compulsory purchase order site is unlikely
to happen. Thus the development of the compulsory purchase order site is
likely to contribute to the objects set out in section 226(1A) through both the
development of that site and the consequential development of the other site.
Accordingly, the bene�ts of the related development may lawfully be taken
into account by the local authority by reference to section 226(1A) in
exercising its powers under section 226(1)(a).

It is not appropriate to carry across dicta in cases which are concerned
with the lawfulness of planning conditions and section 106 agreements
directly and without any modi�cation to the power to make compulsory
purchase orders under section 226. The reasoning of the Court of Appeal,
in drawing a distinction between the considerations material to the grant
of planning permission under section 70(2) and the approach to the
compulsory acquisition of land under section 226, is endorsed. The
relevance of the well-being bene�ts which will be secured through the cross-
subsidy which one development will provide for the other is not a matter
of law but of weight for the decision-maker. The lawfulness of the
considerations taken into account by the local authority should be resolved
by reference to the plain wording of section 226without more.

However, if it is appropriate to apply, in some way, the principles
established in relation to section 70(2), it must be done in such a way as
properly to re�ect the di›erent context and statutory purpose of compulsory
acquisition, namely to facilitate development and to promote the well-being
of the authority�s area. Tesco Stores Ltd v Secretary of State for the
Environment [1995] 1WLR 759 does not address, nor does it therefore seek
to prescribe, what matters may, or may not, be taken into account by a local
authority when deciding whether to exercise its powers of compulsory
acquisition in order to facilitate the carrying out of one or other of two, or
more, rival schemes of development on a site. In deciding whether to make a
compulsory purchase order in such circumstances, there can be no reason in
principle why the local authority should be precluded as a matter of law
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from taking into account all the bene�ts to its area which will result from the
making of the order: see Standard Commercial Property Securities Ltd v
Glasgow City Council (No 2) 2007 SC (HL) 33, paras 39, 70. The authority
is deciding whether to use its powers of compulsory acquisition in order to
facilitate development which would not take place without intervention and
so bring about well-being bene�ts to its area as a whole. Regard must be had
to the statutory obligation to take wider well-being bene�ts into account,
and the signi�cance of viability and well-being. [Reference was also made to
R v Plymouth City Council, Ex p Plymouth and South Devon Co-operative
Society Ltd [1993] JPL 538.]

The weight to be attributed to the cross-subsidy is a matter for the
authority, subject to a challenge for unreasonableness: see Associated
Provincial Picture Houses Ltd v Wednesbury Corpn [1948] 1 KB 223. The
potential materiality of cross-subsidy and �nancial considerations in the
planning permission context is established by R v Westminster City
Council, Ex p Monahan [1990] 1 QB 87: see also Brighton Borough
Council v Secretary of State for the Environment (1978) 39 P & CR 46;
Sosmo Trust Ltd v Secretary of State for the Environment [1983] JPL 806
and Sovmots Investments Ltd v Secretary of State for the Environment
[1977] QB 411.

Even if the well-being bene�ts which would result from the related
development could not lawfully be taken into consideration under section
226(1A), in choosing between the two development proposals in the context
of deciding which one, if either, to facilitate through the exercise of its
powers of compulsory acquisition, the authority was entitled to take
account of the overall bene�ts to its area which each scheme would provide.
Such an approach does not enable a developer to buy the exercise of
compulsory purchase powers, rather it means that the authority may take all
material considerations into account in determining whether, and in whose
favour, to exercise powers of compulsory acquisition.

Christopher Katkowski QC and Scott Lyness (instructed by
Ashurst LLP) for the interested party.

The arguments of the local authority are adopted.
Under section 226(1A) the question is not whether the development is

likely to contribute to the achievement of any one or more of the speci�ed
objects but whether the local authority think that it is likely to so contribute.
The decision-maker is the local authority and it is then for the Secretary of
State, if objection is made, to decide whether the development is likely to
contribute to the achievement of one or more of the speci�ed objects.
A discretion is therefore given to the decision-maker and there are no clear
grounds for interfering with it in this case.

In any event, the statutory purpose is not to be determined from
subsection (1)(a) exclusively but from subsections (1)(a) and (1A) together.
Even if the bene�ts of the related development do not fall within
subsection (1A), where there is a competition between two rival contenders
there is no public law reason not to allow additional bene�ts put forward by
one contender to be taken into account.

Lockhart-MummeryQC replied.

The court took time for consideration.
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12May 2010. The following judgments were handed down.

LORDCOLLINSOFMAPESBURY JSC

Introduction
1 This appeal is about compulsory acquisition of private property by

local authorities under the Town and Country Planning Act 1990 in
connection with the development or redevelopment of land. It raises for the
�rst time, in the context of compulsory acquisition, a number of
controversial issues which have arisen in the context of planning permission,
including these: how far a local authority may go in �nding a solution to
problems caused by the deterioration of listed buildings; to what extent a
local authority may take into account o›-site bene�ts o›ered by a developer;
and what o›ers (if any) made by a developer infringe the principle or policy
that planning permissions may not be bought or sold.

2 The Raglan Street site is a semi-derelict site situated immediately to
the west of, and just outside, the Wolverhampton Ring Road, which
encircles the Wolverhampton city centre retail, business and leisure core.
Sainsbury�s Supermarkets Ltd (��Sainsbury�s��) owns or controls 86% of the
site and Tesco Stores Ltd (��Tesco��) controls most of the remainder.
Sainsbury�s and Tesco each wish to develop the Raglan Street site. Outline
planning permission has been granted to Tesco, and the local authority has
resolved to grant outline planning permission to Sainsbury�s.

3 Tesco controls a site in the Wolverhampton city centre known as the
Royal Hospital site, which is about 850 metres away from the Raglan
Street site on the other side of the city centre. The Royal Hospital site is a
large site with a number of listed buildings which are in poor condition.
It has been an objective of Wolverhampton City Council (��the council��)
over several years to secure the regeneration of the Royal Hospital site.
Tesco�s position has been that it was not �nancially viable to develop the
Royal Hospital site in accordance with the council�s planning requirements
and its space requirements on the site for the primary care trust. It o›ered
to link its scheme for the Raglan Street site with the redevelopment of the
Royal Hospital site and said that this would amount to a subsidy at least
equal to the loss it would sustain in carrying out the Royal Hospital site
development.

4 The council accepted that the Royal Hospital site would not be
attractive to developers if it were restricted to the council�s scheme. Even on
optimistic assumptions, there did not appear to be a level of pro�t available
which would make the site an attractive proposition when weighed against
the risks. Development was unlikely to take place for the foreseeable future
unless Tesco�s proposals were brought forward through a cross-subsidy
from the Raglan Street site.

5 In January 2008 the council approved in principle the making of a
compulsory purchase order (��CPO��) under section 226(1)(a) of the 1990Act
in respect of the land owned by Sainsbury�s at the Raglan Street site to
facilitate a development of the site by Tesco. In resolving to make the CPO,
the council took into account Tesco�s commitment to develop the Royal
Hospital site (and indeed passed a resolution which indicated that one of the
purposes of the CPO was to facilitate the carrying out of the Royal Hospital
site development).
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6 Sainsbury�s wishes to develop the Raglan Street site and claims that it
is illegitimate for the council, in resolving to make a CPO of the Sainsbury�s
land on the Raglan Street site, to have regard to the regeneration of the Royal
Hospital site to which Tesco will be committed if it is able to develop the
Raglan Street site. Elias J dismissed the claim by Sainsbury�s for judicial
review of the council�s decision, and the Court of Appeal [2009] 3 EGLR 94
dismissed an appeal in a judgment of Sullivan LJ, with whom Ward and
Mummery LJJ agreed.

Compulsory purchase

7 Section 226 of the 1990 Act, as amended by section 99 of and
Schedule 9 to the Planning and Compulsory Purchase Act 2004, provides:

��(1) A local authority to whom this section applies shall, on being
authorised to do so by the Secretary of State, have power to acquire
compulsorily any land in their area� (a) if the authority think that the
acquisition will facilitate the carrying out of development, redevelopment
or improvement on or in relation to the land, or (b) which is required for a
purpose which it is necessary to achieve in the interests of the proper
planning of an area in which the land is situated.

��(1A) But a local authority must not exercise the power under
paragraph (a) of subsection (1) unless they think that the development,
redevelopment or improvement is likely to contribute to the achievement
of any one or more of the following objects� (a) the promotion or
improvement of the economic well-being of their area; (b) the promotion
or improvement of the social well-being of their area; (c) the promotion
or improvement of the environmental well-being of their area.��

8 CPOs made by a local authority under section 226must be con�rmed
by the Secretary of State. If the owner of the land which is the subject of a
CPO objects to the order, the Secretary of State will appoint an independent
inspector to conduct a public inquiry. The inspector�s report and
recommendation will be considered by the Secretary of State when a
decision whether or not to con�rm the CPO is taken. Where land has been
acquired by a local authority for planning purposes, the authority may
dispose of the land to secure the best use of that or other land, or to secure
the construction of buildings needed for the proper planning of the area:
section 233(1).

9 Compulsory acquisition by public authorities for public purposes has
always been in this country entirely a creature of statute: Rugby Joint Water
Board v Shaw-Fox [1973] AC 202, 214. The courts have been astute to
impose a strict construction on statutes expropriating private property, and
to ensure that rights of compulsory acquisition granted for a speci�ed
purpose may not be used for a di›erent or collateral purpose: see Taggart,
��Expropriation, Public Purpose and the Constitution��, in The Golden
Metwand and the Crooked Cord: Essays on Public Law in Honour of Sir
WilliamWade, (1998) ed Forsyth&Hare, p 91.

10 In Prest v Secretary of State for Wales (1982) 81 LGR 193, 198 Lord
DenningMR said:

��I regard it as a principle of our constitutional law that no citizen is to
be deprived of his land by any public authority against his will, unless it is
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expressly authorised by Parliament and the public interest decisively so
demands . . .��

andWatkins LJ said, at pp 211—212:

��The taking of a person�s land against his will is a serious invasion of
his proprietary rights. The use of statutory authority for the destruction
of those rights requires to be most carefully scrutinised. The courts must
be vigilant to see to it that that authority is not abused. It must not be
used unless it is clear that the Secretary of State has allowed those rights to
be violated by a decision based upon the right legal principles, adequate
evidence and proper consideration of the factor which sways his mind
into con�rmation of the order sought.��

11 Recently, in the High Court of Australia, French CJ said in
R & R Fazzolari Pty Ltd v Parramatta City Council [2009] HCA 12,
paras 40, 42, 43:

��40. Private property rights, although subject to compulsory
acquisition by statute, have long been hedged about by the common law
with protections. These protections are not absolute but take the form of
interpretative approaches where statutes are said to a›ect such rights.��

��42. The attribution by Blackstone, of caution to the legislature in
exercising its power over private property, is re�ected in what has been
called a presumption, in the interpretation of statutes, against an
intention to interfere with vested property rights . . .

��43. The terminology of �presumption� is linked to that of �legislative
intention�. As a practical matter it means that, where a statute is capable
of more than one construction, that construction will be chosen which
interferes least with private property rights.��

The facts
12 It was originally envisaged by Tesco that the Royal Hospital site

would be a suitable location for a scheme which made provision for a
superstore whilst retaining and restoring much of the fabric of the former
Royal Hospital buildings.

13 In January 2001, Sainsbury�s applied for outline planning
permission to redevelop the Raglan Street site for a mixed use development
comprising retail uses, residential, leisure, parking and associated highway
and access works. The application was called in by the Secretary of State
and, following a public inquiry, planning permission was granted on
12November 2002.

14 In early 2005 Sainsbury�s informed the council that it no longer
intended to develop the Raglan Street site, because it had agreed to sell its
interests in the Raglan Street site to Tesco, which was developing a revised
scheme. Sale documentation was agreed and engrossments circulated for
execution. In addition, Tesco acquired interests in the Raglan Street site
owned by third parties.

15 On 28 June 2005 the council�s cabinet (resources) panel reported on
the proposed Tesco scheme, and said that the grant of permission would be
linked to obligations relating to the Royal Hospital site. The panel approved
in principle the use of compulsory purchase powers to assemble the Raglan
Street site should the need arise. This was on the then understanding that the
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interests of Sainsbury�s would be transferred to Tesco by agreement and that
any CPOwould be required only to acquire minor interests within the site.

16 On 3 November 2005 Tesco entered into a conditional sale
agreement with the council, which provided for the sale of the council�s
interest in the Raglan Street site to Tesco and for the council to use its
compulsory purchase powers, if necessary, to facilitate the acquisition of
outstanding interests in the site. The agreement also imposed an obligation
on Tesco to carry out and complete works of demolition and repairs at the
Royal Hospital site before the commencement of works at the Raglan Street
site. This agreement was replaced in July 2009 by a conditional agreement
for lease.

17 Following exchange of the agreement with the council and its
acquisition of third party interests in the Raglan Street site, Tesco sought an
exchange of its agreement with Sainsbury�s. This did not happen because
Sainsbury�s decided that it did in fact wish to redevelop the Raglan Street
site, and to submit a fresh planning application for redevelopment of the site.

18 In accordance with its obligations in the agreement with the council,
Tesco submitted planning applications to the council for the development of
both the Royal Hospital site (in April 2006) and the Raglan Street site (in July
2006). In October 2006, Sainsbury�s submitted a planning application for a
new scheme for redevelopment of the Raglan Street site. Both applications
for the redevelopment of the Raglan Street site proposed a supermarket with
parking and a petrol �lling station, private �ats, sheltered housing and small
commercial units. The main di›erences between the schemes were that the
Tesco supermarket was more than 50% larger than Sainsbury�s, and the
Sainsbury�s scheme proposed retail warehouses and a leisure centre. Outline
planning permissionwas recommended for both schemes.

19 On 6 December 2006 the council�s cabinet noted that Tesco and
Sainsbury�s were unable to agree on how the site should be developed and
resolved to approve in principle the use of CPO powers in relation to the
Raglan Street site if necessary, subject to a further report to cabinet setting
out all relevant factors including the criteria for selecting the preferred
redevelopment scheme.

20 Each of the applications by Sainsbury�s and Tesco for development
of the Raglan Street site came before the council�s planning committee on
13 March 2007 when it was resolved to grant both applications subject to
various requirements. In the report to committee concerning the application
by Tesco, the case o–cer said:

��Initially Tesco indicated that they wished the development of the
Royal Hospital site to be linked to the grant of permission for the
development of Raglan Street. However, when their agents were asked
how such a linkage could legitimately be made, they were unable to make
a suggestion. There is therefore no such linkage for committee to
consider.��

21 Tesco�s application for planning permission for development of the
Raglan Street site was therefore considered without reference to the bene�ts
of redevelopment of the Royal Hospital site. Planning permission for the
Tesco proposal at the Raglan Street site was granted on 22 July 2009, which
was also the date of a new conditional agreement for lease between the
council and Tesco replacing the conditional agreement for sale of
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3 November 2005. The agreement gives the council an option to purchase
Tesco�s interest in the Royal Hospital building. One of the terms is that,
once certain works have been carried out by Tesco, then Tesco will make a
balancing payment to the council which is to be used solely in connection
with the completion of the Royal Hospital building works: schedule 1.

22 On 27 June 2007, in order to decide whose land to acquire
compulsorily to facilitate the development of the Raglan Street site, the
council�s cabinet resolved to invite both Sainsbury�s and Tesco to
demonstrate the extent to which their respective development proposals met
the council�s objectives for the Raglan Street area. It also resolved that
Sainsbury�s and Tesco be advised that the council�s preferred outcome
remained that the parties would negotiate with each other to resolve the
impasse.

23 On 30 January 2008 a report was presented to the council�s cabinet
which, having set out the statutory background and relevant advice in
ODPM Circular 06/2004, Compulsory Purchase and the Crichel Down
Rules, stated:

��The remaining sections of this report consider the two schemes
against the legal and policy tests set out in the Act and the circular and
compare themwith each other. There is no doubt that both the Tesco and
Sainsbury�s schemes would ful�l the statutory purpose of �facilitating the
carrying out of development, redevelopment or improvement on or in
relation to the land�.��

24 The report noted that both schemes for the Raglan Street site were
acceptable in planning terms. The report went on to describe the
circumstances relating to the development of the Royal Hospital site by
Tesco. Tesco was no longer seeking planning permission for a retail store on
the site. The council had promoted a proposal by Tesco for a mixed use
development comprising housing, o–ces, primary care centre and
administrative o–ces, retail, �nancial services and professional o–ces and
food and drink uses, together with associated parking. It would provide
accommodation for a primary care centre and o–ces for the primary care
trust.

25 The report said that Tesco�s position was that a Royal Hospital site
development in accordance with the council�s aspirations was not viable and
that the return to a developer in a scheme according with the council�s
aspirations (including 20% a›ordable housing content) would involve a
substantial loss, which would mainly be caused by the refurbishment of the
listed building element for the primary care trust. The scheme would be
viable only through a cross-subsidy from the development of the Raglan
Street site.

26 The report went on to say that whilst there was disagreement
between Tesco and Sainsbury�s about the viability of the Royal Hospital site
development, it was clear that Tesco was unlikely to carry out its scheme
unless it was selected as the operator of the store at Raglan Street and were
thus able to cross-subsidise the Royal Hospital site development.

27 The report concluded:

��both schemes would bring appreciable planning bene�ts and would
promote and improve the economic, social and environmental well-being
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of the city. However, the Tesco scheme enjoys a decisive advantage in
that it will enable the development of the RHS to be brought forward in a
manner that is consistent with the council�s planning objectives for that
site. Making a CPO for the Tesco scheme will therefore result in a
signi�cantly greater contribution to the economic, social and
environmental well-being of the council�s area than would making a
CPO for the Sainsbury�s scheme. On this basis, and subject to the
satisfactory resolution of the matters identi�ed in the recommendations
set out at the beginning of this report, there is a compelling case in the
public interest to make a CPO to enable the Tesco scheme to proceed.��

28 In accordance with the recommendation made in the report, the
council�s cabinet resolved to approve the principle of the making of a CPO of
land owned by Sainsbury�s to facilitate the carrying out of (i) Tesco�s
development proposals for the Raglan Street site and (ii) a mixed use retail,
o–ce and residential development of the Royal Hospital site, subject to,
amongst other matters, Tesco producing satisfactory evidence of a
commitment to the carrying out of the development of the Royal Hospital
site before consideration be given to a resolution to authorise the making of
the CPO. The cabinet decision of 30 January 2008 was referred to the
council�s scrutiny board and on 19 February 2008 the board resolved that
the report be received and noted.

The issues

29 In the absence of agreement between Sainsbury�s and Tesco, the only
way in which the Raglan Street site can come forward for redevelopment is
through the exercise of compulsory purchase powers. Section 226(1)(a)
provides that the local authority has power to acquire compulsorily any land
in its area if it thinks ��that the acquisition will facilitate the carrying out of
development, redevelopment or improvement on or in relation to the land��.
A local authority may use its powers of compulsory purchase to assemble a
site for development by a preferred developer: Standard Commercial
Property Securities Ltd v Glasgow City Council (No 2) 2007 SC (HL) 33,
para 6. It is common ground that the compulsory acquisition of the
outstanding interests in the Raglan Street site would facilitate the carrying
out of development, redevelopment or improvement on the land under
either the Tesco scheme or the Sainsbury�s scheme such that the test in
section 226(1)(a) is met.

30 So also it is common ground that both schemes of redevelopment on
the Raglan Street site would promote and improve the economic, social and
environmental well-being of the city and therefore satisfy the requirement in
section 226(1A) that a local authority must not exercise the power unless it
thinks that ��the development, redevelopment or improvement is likely to
contribute to the achievement�� of the well-being objects set out in the
subsection. It is also agreed that the redevelopment of the Royal Hospital
site as proposed would bring well-being bene�ts to the council�s area, but
Sainsbury�s says that, contrary to the approach of the Court of Appeal, those
well-being objects are not within section 226(1A), because they do not �ow
from the proposed redevelopment of the Raglan Street site.

31 The issues on this appeal are these. (1) Whether, on a proper
construction of section 226(1A), the council was entitled to take into

A

B

C

D

E

F

G

H

450

n r u t v o a o C C )R (Sainsbury’s Supermarkets Ltd) v Wolverhampton CC (SC(E)) 1[2011] 1 AC
or ol i f b CLord Collins of Mapesbury JSC



account, in discharging its duty under that subsection, a commitment by the
developer of a site part of which was to be the subject of a CPO to secure (by
way of cross-subsidy) the development, redevelopment or improvement of
another (unconnected) site and so achieve further well-being bene�ts for the
area. (2) Whether the council was entitled, in deciding whether and how to
exercise its powers under section 226(1)(a), to take into account such a
commitment by a developer.

32 On the �rst issue, relating to the interpretation and application of
section 226(1A), the Court of Appeal, di›ering from Elias J, found in favour
of the council and Tesco. On the second issue, relating to section 226(1)(a),
Elias J found in favour of the council and Tesco, but the Court of Appeal did
not �nd it necessary to decide the point because of its conclusion on section
226(1A).

The judgments of Elias J and the Court of Appeal

Section 226(1A)

33 Elias J decided that, contrary to the argument of the council and
Tesco, on a proper construction of section 226(1A), the Royal Hospital site
bene�ts did not fall within its ambit. They would have been well-being
bene�ts in relation to a CPO of that site, but in order to fall within section
226(1A) in relation to the development of the Raglan Street site, the bene�ts
must �ow from the development of the Raglan Street site alone, since that
was the site covered by the CPO. The fact that a link between the two
developments could be achieved by an agreement under section 106 of the
1990 Act did not entitle the council to treat what were in reality well-being
bene�ts resulting from development of the Royal Hospital site as if they were
generated by development of the Raglan Street site.

34 The Court of Appeal held that the council was entitled to take the
Royal Hospital site bene�ts into account because they fell within section
226(1A). Whilst section 226(1)(a) focused the local authority�s attention on
what was proposed to take place on the CPO site itself and required the
authority to be satis�ed that the CPO would facilitate the redevelopment of
the CPO site, section 226(1A) required it to look beyond the bene�ts that
would accrue on the CPO site and to consider whether and to what extent
the redevelopment of the CPO site would bring well-being bene�ts to a wider
area. If the carrying out of the redevelopment of a CPO site was likely to act
as a catalyst for the development or redevelopment of some other site or
sites, then such catalytic e›ects were capable of falling within the scope of
section 226(1A).

35 The �nancial viability of a proposed redevelopment scheme would
be a highly material factor, and the proposed redevelopment of a CPO site
might have to be cross-subsidised. It would be surprising if the potential
�nancial implications of redeveloping the CPO site, including the possibility
of cross-subsidy as a result of facilitating its redevelopment, were immaterial
for the purposes of any consideration of the extent to which the carrying out
of the redevelopment would be likely to contribute to wider ��well-being��
bene�ts.

36 The possibility of one development cross-subsidising another highly
desirable development was capable of being a material consideration in the
determination of a planning application under section 70(2) of the 1990Act:
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R v Westminster City Council, Ex p Monahan [1990] 1 QB 87. The
proposed cross-subsidy was a material consideration in the light of the
council�s obligation under section 226(1A) to take wider, o›-site ��well-
being�� bene�ts into account and in the light of the signi�cance of �nancial
viability and economic well-being in the CPO context.

Section 226(1)(a)

37 Elias J held that for the purposes of section 226(1)(a), when choosing
between two developments either of which would in principle be facilitated
by a CPO, the council was entitled to have regard to all the bene�ts which
would �ow from the development when determining in whose favour the
CPO should be exercised, including any o›-site bene�ts achieved by means
of an agreement linking the development of the Raglan Street site to
development of the Royal Hospital site. The Court of Appeal decided that it
was not necessary to rule on the alternative submission by the council and
Tesco that the Royal Hospital site bene�ts were material considerations
under section 226(1)(a) in any event.

The CPO context

38 There is no doubt that where a body has a power of compulsory
acquisition which is expressed or limited by reference to a particular
purpose, then it is not legitimate for the body to seek to use the power for a
di›erent or collateral purpose: Simpsons Motor Sales (London) Ltd v
Hendon Corpn [1964] AC 1088, 1118, per Lord Evershed. In Galloway v
Mayor and Commonalty of London (1866) LR 1 HL 34, 43, Lord
Cranworth LC said that persons authorised to take the land of others
��cannot be allowed to exercise the powers conferred on them for any
collateral object; that is, for any purposes except those for which the
legislature has invested them with extraordinary powers��. In Clunies-Ross v
Commonwealth of Australia (1984) 155 CLR 193, 199 the High Court of
Australia said that the statutory power to acquire land for a public purpose
could not be used to ��advance or achieve some more remote public purpose,
however laudable��. See also Municipal Council of Sydney v Campbell
[1925] AC 338, 343.

39 So also the familiar rules on the judicial control of the exercise of
legislative powers apply in the CPO context as elsewhere: see e g, among
many others, Hanks v Minister of Housing and Local Government [1963]
1 QB 999 (Megaw J); Prest v Secretary of State for Wales (1982)
81 LGR 193 (as explained in de Rothschild v Secretary of State for Transport
(1988) 57 P & CR 330; Chester�eld Properties plc v Secretary of State for
the Environment (1997) 76 P&CR 117 (Laws J)).

40 Nor can it be doubted that o›-site bene�ts may be taken into
account in making a CPO. Standard Commercial Property Securities Ltd v
Glasgow City Council (No 2) 2007 SC (HL) 33 was a decision on the
Scottish compulsory purchase provisions in the Town and Country Planning
(Scotland) Act 1997, which are similar to, but not identical with, the
equivalent provisions in the 1990 Act. Section 191 provided in substance
that where land is acquired or appropriated by a planning authority for
planning purposes, the authority might dispose of such land to any person to
secure the best use of the land, and that the land could not be disposed of
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otherwise than at the best price or on the best terms that could reasonably be
obtained. The property in question was in a run down part of Bath Street
and Buchanan Street, Glasgow. Proposals for redevelopment of the site by
the developer contained a strong element of planning gain. The issue was
whether the planning authority, exercising its compulsory purchase powers
to redevelop a site, had acted ultra vires by entering into a back-to-back
agreement with the developer in which the council had agreed to transfer the
land to the developer in return for the developer indemnifying the council
for the money expended in assembling the site and making it available. In
e›ect the developer was to be put in the same position as if it had itself
exercised the power of compulsory acquisition: para 14. It was held that the
words ��best terms�� permitted disposal for a consideration which was not the
��best price��, and so terms that would produce planning bene�ts and gains of
value to the authority could be taken into account as well as terms resulting
in cash bene�ts. It was accepted that the local authority could use its powers
to assemble the site for development by a preferred developer: para 6. Lord
Hope of Craighead (at para 39) and Lord Brown of Eaton-under-Heywood
(at para 70) also accepted that account could be taken by a planning
authority of the wider, o›-site planning gains which would result from the
exercise of its compulsory purchase powers. But these were bene�ts directly
related to the site, and directly �owing from the development, and the
decision does not help in the solution of the present appeal.

Other contexts
41 All parties, especially Sainsbury�s, relied on authorities relating to

planning applications, and in particular on those relating to the extent to
which conditions attached to a planning permission must relate to the
development; and the extent to which o›-site bene�ts (whether under a
section 106 agreement or not) are ��other material considerations�� to which
the authority must have regard under section 70(2) of the 1990 Act in
deciding whether to grant or refuse planning permission (or to impose
conditions). In the Court of Appeal Sullivan LJ did not think that a ��read-
across�� from the limitations on the exercise of the section 70(2) power was
appropriate in the context of section 226.

42 In summary, Sainsbury�s position was (a) the cases on the legitimate
scope of planning conditions were relevant, from which it followed that the
only o›-site bene�ts which could be taken into account were those which
fairly and reasonably related to the development in relation to which the
CPO power was being exercised, that is the Raglan Street development;
(b) the cases on section 70(2) also proceeded on the basis that there had to be
a connection between the bene�ts and the permitted development;
(c) a potential cross-subsidy was relevant only where there was a composite
development. The position of the council and Tesco was that the Court of
Appeal was right to say that there should not be a read-across from the
planning permission cases to CPO cases, but in any event the authorities
showed that �nancial considerations, including o›-site bene�ts through
cross-subsidies, were relevant, and were essentially a matter for evaluation
by the planning authority.

43 It is necessary to note, at the outset, the relevant legal di›erences
between this case and the cases in which similar questions have previously
arisen. The �rst is that there is a di›erence between the exercise of powers of
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compulsory acquisition and the exercise of powers to control development
and grant planning permission, which is rooted in the deep-seated respect for
private property re�ected in the decisions cited above. The second is that
both compulsory acquisition and planning control are solely creatures of
statute, and that while the provisions which are relevant on this appeal are
contained in one statute, the 1990 Act, the statutory provisions are di›erent.
The relevant provisions of section 226 have been set out above, and it is only
necessary to repeat that section 226(1)(a) gives the local authority power to
acquire compulsorily if ��the authority think that the acquisition will
facilitate the carrying out of development, redevelopment or improvement
on or in relation to the land�� and does not contain, by contrast with
section 70(2) on planning applications, any express reference to the
authority having regard to ��any other material considerations��.
Nevertheless the policies underlying planning permission and acquisition for
development purposes are similar, and considerable assistance can be
obtained from the learning in the case law on planning permissions.

��Fairly and reasonably relate�� and ��material considerations��

44 In Pyx Granite Co Ltd v Ministry of Housing and Local
Government [1958] 1 QB 554 (reversed on other grounds [1960] AC 260)
Lord Denning said (at p 572) in relation to what is now section 70(1)(a) of
the 1990Act:

��Although the planning authorities are given very wide powers to
impose �such conditions as they think �t,� nevertheless the law says that
those conditions, to be valid, must fairly and reasonably relate to the
permitted development.��

Pyx Granite had the right to quarry in two areas of the Malvern Hills.
The company required permission to break fresh surface on one of the
sites. Conditions attached to the planning permission relating to such
matters as the times when machinery for crushing the stone could be used
and the control of dust emissions were held valid. The facts do not appear
fully in the judgments, but it seems that the equipment was on the part of
the land under the control of the company which was not the land in
respect of which the application for permission related, but they could
properly be regarded (for the purposes of the Town and Country Planning
Act 1947, section 14) as ��expedient . . . in connection with�� the permitted
development. Lord Denning said, at p 574: ��It would be very di›erent if
the Minister sought to impose like conditions about plant or machinery a
mile or so away.��

45 Lord Denning�s formula that ��the conditions must [be] fairly and
reasonably [related] to the development�� was approved inNewbury District
Council v Secretary of State for the Environment [1981] AC 578, 599
(Viscount Dilhorne), 607 (Lord Fraser of Tullybelton), 618 (Lord Scarman),
627 (Lord Lane). Viscount Dilhorne said, at p 599:

��It follows that the conditions imposed must be for a planning purpose
and not for any ulterior one, and that they must fairly and reasonably
relate to the development permitted. Also they must not be so
unreasonable that no reasonable planning authority could have imposed
them . . .��
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As Lord Ho›mann said in Tesco Stores Ltd v Secretary of State for the
Environment [1995] 1 WLR 759, 772, as a general statement this
formulation has never been challenged. See eg Grampian Regional Council
v Secretary of State for Scotland 1984 SC (HL) 58, 66. In theNewbury case
itself it was held that the Secretary of State was entitled to come to the
conclusion that a condition imposed by a local authority requiring the
removal of existing substantial buildings was not su–ciently related to a
temporary change of use for which permission was granted.

46 The e›ect of the adoption of the Pyx Granite/Newbury formula was
to put severe limits on the powers of planning authorities: Tesco Stores Ltd v
Secretary of State for the Environment [1995] 1 WLR 759, 772—723.
Conditions requiring o›-site roadway bene�ts were held to be unreasonable
in, for example, Hall & Co Ltd v Shoreham-by-Sea Urban District Council
[1964] 1 WLR 240 (ancillary road condition held to be Wednesbury
unreasonable (Associated Provincial Picture Houses Ltd v Wednesbury
Corpn [1948] 1 KB 223)); City of Bradford Metropolitan Council v
Secretary of State for the Environment (1986) 53 P & CR 55 (where it was
suggested that it would make no di›erence if they were included in a
section 106 agreement); cfWestminster Renslade Ltd v Secretary of State for
the Environment (1983) 48 P & CR 255 (not legitimate to refuse a planning
application because it did not contain provisions for the increase of the
proportion of car parking space subject to public control: the absence of a
bene�t not a reason for refusing planning permission where the bene�t could
not have been lawfully secured by means of a condition).

47 Section 70(2) of the 1990 Act provides that in dealing with an
application for planning permission, the local planning authority ��shall have
regard to the provisions of the development plan, so far as material to the
application, and to any other material considerations��.

48 There are two decisions of the Court of Appeal, and a decision of
the House of Lords, which have a bearing on the questions on this appeal:
R vWestminster City Council, Ex pMonahan [1990] 1QB 87;R v Plymouth
City Council, Ex p Plymouth and South Devon Co-operative Society Ltd
(1993) 67 P & CR 78; Tesco Stores Ltd v Secretary of State for the
Environment [1995] 1 WLR 759. They deal with one or more of the
following questions: the extent to which �nancial considerations are
��material considerations�� in planning decisions; what connection (if any) is
required between the development site and o›-site bene�ts for the purpose of
material considerations; and the respective roles of the planning authorities
and the courts in determining what considerations are relevant and what
connectionwith o›-site bene�ts is necessary.

49 R v Westminster City Council, Ex p Monahan and R v Plymouth
City Council, Ex p Plymouth and South Devon Co-operative Society Ltd are
both cases in which Lord Denning�s ��fairly and reasonably relate�� formula
in relation to conditions was extended to, or discussed in connection with,
the issue of material considerations under section 70(2). In that context the
decisions have been superseded by the decision in the Tesco case, but they
contain valuable discussion by some distinguished members of the Court of
Appeal on questions of some relevance to the determination of this appeal.

50 In Ex p Monahan Lord Denning�s formula was discussed in a case
involving enabling development, i e development which is contrary to
established planning policy, but which is occasionally permitted because it
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brings public bene�ts which have been demonstrated clearly to outweigh the
harm that would be caused. The decision also discusses the question of
the extent to which the provision of o›-site bene�ts by the developer may
be material. In the Plymouth case one of the issues was the extent to which
o›-site planning bene�ts promised by a section 106 agreement were material
considerations.

R vWestminster City Council, Ex pMonahan
51 In R vWestminster City Council, Ex p Monahan [1990] 1QB 87 the

Royal Opera House, Covent Garden Ltd, applied for planning permission
and listed building consents to carry out a redevelopment, the central
objective of which was to extend and improve the opera house by
reconstruction and modernisation to bring it up to international standards,
and to develop the surrounding area consistently with that project. Parts of
the site were proposed to be used for the erection of o–ce accommodation,
which would be a departure from the development plan. The planning
authority granted permission for the whole proposed development on the
basis that the desirable improvements to the opera house could not be
�nanced unless the o–ces were permitted. The applicants sought judicial
review of that decision on the ground, inter alia, that the fact that a desirable
part of a proposed development would not be �nancially viable unless
permission were given for the other part was not capable of being a
��material consideration�� for the purposes of what is now section 70(2) of the
1990Act in granting planning permission for the development as a whole.

52 It was held that �nancial considerations which fairly and reasonably
related to the development were capable of being material considerations
which could be taken into account in reaching that determination; and that
the local planning authority had been entitled, in deciding to grant planning
permission for the erection of the o–ces, to balance the fact that the
improvements to the opera house would not be �nancially viable if the
permission for the o–ces were not granted against the fact that the o–ce
development was contrary to the development plan.

53 On this appeal Sainsbury�s accepts that in the context of
section 70(2) the possibility of one development cross-subsidising another
desirable development is capable, in limited circumstances, of being a
material consideration, and that Ex p Monahan is such a case, where both
developments formed part of one composite development. The council and
Tesco say that Ex p Monahan supports their position because the Court of
Appeal held the consequence of the �nancial viability of the proposed opera
house development to be a relevant factor in the planning authority�s
determination.

54 Kerr LJ�s reasoning was essentially this: (1) in composite or related
developments (related in the sense that they can and should properly be
considered in combination) the realisation of the main objective may depend
on the �nancial implications or consequences of others; (2) provided that the
ultimate determination is based on planning grounds and not on some
ulterior motive, and that it is not irrational, there would be no basis for
holding it to be invalid in law solely on the ground that it has taken account
of, and adjusted itself to, the �nancial realities of the overall situation;
(3) �nancial considerations may be treated as material in appropriate
cases: Brighton Borough Council v Secretary of State for Environment
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(1978) 39 P & CR 46; Sosmo Trust Ltd v Secretary of State for the
Environment [1983] JPL 806. He concluded, at p 117, by agreeing with
Webster J�s conclusion at �rst instance. Webster J had said:

��It seems to me to be quite beyond doubt [but] that the fact that the
�nances made available from the commercial development would enable
the improvements to be carried out was capable of being a material
consideration, that is to say, that it was a consideration which related to
the use or development of the land, that it related to a planning purpose
and to the character of the use of the land, namely the improvements to
the Royal Opera House which I have already described, particularly as
the proposed commercial development was on the same site as the Royal
Opera House and as the commercial development and the proposed
improvements to the Royal Opera House all formed part of one
proposal.��

55 The ��fairly and reasonably related to the development�� formula was
applied by Kerr LJ (at pp 111—112), and Staughton LJ (at p 122) (who also
agreed that there was a composite or related development).

56 There was some discussion in the Ex p Monahan decision of the
limits of what could be taken into consideration, by reference to two
hypothetical examples. The �rst example (which Kerr LJ said was an
extreme example) was the case of the development of an undesirable o–ce
block in Victoria which was said to be necessary to generate the �nance for a
desirable development in Covent Garden. Kerr LJ said that a combination of
this nature would be unlikely to be properly entertained as a single planning
application or as an application for one composite development, and that
such a case would involve considerations of fact and degree rather than of
principle: at p 117. Nicholls LJ dealt with this point by saying, at p 121:

��I am not persuaded by this reductio ad absurdum argument.
Circumstances vary so widely that it may be unsatisfactory and unwise to
attempt to state a formula which is intended to provide a de�nitive
answer in all types of case. All that need be said to decide this appeal is
that the sites of the commercial development approved in principle are
su–ciently close to the opera house for it to have been proper for the local
planning authority to treat the proposed development of the o–ce sites, in
Russell Street and elsewhere, and the proposed improvements to the
opera house as forming part of one composite development project. As
such it was open to the planning authority to balance the pros and cons of
the various features of the scheme. It was open to the authority to treat
the consequence, for the opera house works, of granting or withholding
permission for o–ces as a material consideration in considering the part
of the application which related to o–ces.��

57 The second hypothetical example, the swimming pool at the other
end of the city, was dealt with by Staughton LJ, at p 122:

��The other extreme arises from the axiom of Lloyd LJ in City of
Bradford Metropolitan Council v Secretary of State for the Environment
[1986] 1 EGLR 199, 202G that planning permission cannot be bought
and sold. Suppose that a developer wished to erect an o–ce building at
one end of the town A, and o›ered to build a swimming-pool at the other
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end B. It would in my view be wrong for the planning authority to regard
the swimming-pool as a material consideration, or to impose a condition
that it should be built. That case seems to me little di›erent from the
developer who o›ers the planning authority a cheque so that it can build
the swimming-pool for itself�provided he has permission for his o–ce
development . . . Where then is the line to be drawn between those
extremes? In my judgment the answer lies in the speech of Viscount
Dilhorne in Newbury District Council v Secretary of State for the
Environment [1981] AC 578, 599, which Kerr LJ has quoted. Conditions
imposed must �fairly and reasonably relate to the development
permitted�, if they are to be valid. So must considerations, if they are to be
material.��

58 The ratio of the decision in Ex p Monahan is that where there are
composite or related developments (related in the sense that they can and
should properly be considered in combination), the local authority may
balance the desirable �nancial consequences for one part of the scheme
against the undesirable aspects of another part. In R v Plymouth City
Council, Ex p Plymouth and South Devon Co-operative Society Ltd 67
P & CR 78, 88, Ho›mann LJ observed that the Ex p Monahan decision
concerned what was treated as a single composite development, and held
that there was a su–cient nexus between the o–ce development and the
opera house improvements to entitle the planning authority to say that the
desirability of the latter fairly and reasonably related to the former, because
of (1) the �nancial dependency of the one part of the development on the
other and (2) their physical proximity.

59 The Ex p Monahan decision demonstrates, if demonstration were
necessary, that �nancial considerations may be relevant in planning
decisions. In Sosmo Trust Ltd v Secretary of State for the Environment
[1983] JPL 806 (cited on this point with approval by Kerr LJ in
Ex p Monahan, at p 116) Woolf J accepted that the consequences of the
�nancial viability or lack of �nancial viability of a development were a
potentially relevant factor: the true question was not whether a development
would be viable but what the planning consequences would be if it were not
viable: see at p 807. See also Sovmots Investments Ltd v Secretary of State
for the Environment [1977] QB 411, 425, per Forbes J (for further
proceedings see [1977] QB 411; [1979] AC 144).

R v Plymouth City Council, Ex p Plymouth and South Devon Co-
operative Society Ltd

60 The restrictive approach of the courts to conditions was one of the
factors which led planning authorities to rely on planning obligations in
attempting to secure planning gain. This led directly to the question whether
planning authorities were entitled to treat bene�ts secured by way of
a planning obligation as a material consideration in deciding whether to
grant planning permission.

61 In R v Plymouth City Council, Ex p Plymouth and South Devon Co-
operative Society Ltd 67 P & CR 78 it was held that the planning authority
could (against the opposition of the Co-op) take into account o›ers by Tesco
and Sainsbury�s to enter into section 106 agreements providing for
substantial o›-site bene�ts. The o›-site bene�ts included an o›er by
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Sainsbury�s of a payment of £1m for infrastructure which would enable a
separate site to be made available for industrial use, and an o›er by Tesco of
a park and ride facility on another site. The Co-op�s position was that a
consideration was only material to the question of whether to grant planning
permission, if it was necessary to the grant of permission, i e, overcame some
to the proposed development which would otherwise mean that permission
could not be granted. It was held that although the bene�ts had to be
planning bene�ts and fairly and reasonably relate to the development, they
did not have to be necessary.

62 This is a decision in which there was a connection between the
development and the o›-site bene�ts. All members of the court (Russell,
Evans and Ho›mann LJJ) accepted (at pp 82, 84, 87—88) that the o›-site
bene�ts related to the superstore development applications. The o›er of
£1m by Sainsbury�s for infrastructure would help to compensate for the
reduction in the pool of resources for employment land. The park and ride
facility o›ered by Tesco would counteract the increase in tra–c caused by
the superstore development: at pp 82—83; 90—91.

Tesco Stores Ltd v Secretary of State for the Environment
63 But, although it has not been expressly overruled and the result

would be the same today, the reasoning of the Plymouth decision can no
longer stand, based as it was on the ��fairly and reasonably related to the
development�� test: see at pp 81—82, 87, 89—90. In Tesco Stores Ltd v
Secretary of State for the Environment [1995] 1 WLR 759 there were rival
plans for the development of superstores on di›erent sites in Witney,
Oxfordshire, by Tesco and Sainsbury�s (in conjunction with Tarmac). At an
inquiry into proposals to alter the Witney local plan by building a new link
road to relieve tra–c congestion and a food superstore in the town centre,
the inspector approved the proposal for a link road and rejected that for a
town centre superstore. Tesco o›ered to provide full funding for the link
road. The Secretary of State allowed the Sainsbury�s/Tarmac appeal, and
dismissed Tesco�s application: the funding o›er was not fairly and
reasonably related in scale to the development; although there was a tenuous
relationship between the funding of the link road and the proposed
foodstore because of a slight worsening of tra–c conditions (a 10% increase)
the link was not needed. But if it were to be taken into account, then because
of the tenuous nature of the connection, the partial contribution was too
limited to a›ect the ultimate decision.

64 The House of Lords con�rmed that the Secretary of State had
ful�lled his duty by taking the o›er into account but according it very little
weight. It was held that a planning obligation o›ered under section 106 of
the 1990 Act by a developer was a material consideration for the purposes of
section 70(2) of the Act if it was relevant to the development; and that the
weight to be given to such an obligation was a matter entirely within the
discretion of the decision-maker. Tesco�s o›er to fund the link road was
su–ciently related to the proposed development to constitute a material
consideration under section 70(2). For the purposes of this appeal, the
importance of this decision is the light it throws on the nature of the
necessary link between the development and the o›-site bene�t.

65 The House of Lords held that the Pyx Granite/Newbury test for
planning conditions was not applicable in the context of the question
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whether section 106 obligations were material considerations under
section 70(2). Lord Keith of Kinkel said, at pp 764, 770:

��Sir Thomas Bingham MR in the course of his judgment in this case
said that �material� in [section 70(2)] meant �relevant,� and in my opinion
he was correct in this. It is for the courts, if the matter is brought before
them, to decide what is a relevant consideration. If the decision-maker
wrongly takes the view that some consideration is not relevant, and
therefore has no regard to it, his decision cannot stand and he must be
required to think again. But it is entirely for the decision-maker to
attribute to the relevant considerations such weight as he thinks �t, and
the courts will not interfere unless he has acted unreasonably in the
Wednesbury sense . . . An o›ered planning obligation which has nothing
to do with the proposed development, apart from the fact that it is o›ered
by the developer, will plainly not be a material consideration and could be
regarded only as an attempt to buy planning permission. If it has some
connection with the proposed development which is not de minimis, then
regard must be had to it. But the extent, if any, to which it should a›ect
the decision is a matter entirely within the discretion of the decision-
maker and in exercising that discretion he is entitled to have regard to his
established policy.��

66 All members of the appellate committee agreed with Lord Keith�s
opinion, and the ratio of the decision is that for the purposes of section 70(2)
any bene�t whose connection with the development is more than de minimis
will be a material consideration, but that the weight to be given to any
particular material consideration is entirely a matter for the decision-maker.

67 It has often been said that planning permissions should not be
bought or sold: see City of Bradford Metropolitan Council v Secretary of
State for the Environment 53 P & CR 55, 64, per Lloyd LJ (on which see the
Plymouth case, at p 84, per Evans LJ; Ex p Monahan, at p 122, per
Staughton LJ; the Tesco case, at p 765, per Lord Keith, and p 782, per Lord
Ho›mann); and accepted as a matter of policy in ODPM Circular 05/2005,
PlanningObligations, para B6 (re�ecting its predecessors):

��The use of planning obligations must be governed by the fundamental
principle that planning permission may not be bought or sold. It is
therefore not legitimate for unacceptable development to be permitted
because of bene�ts or inducements o›ered by a developer which are not
necessary to make the development acceptable in planning terms . . .��

68 Responding to the point that the approach in the Plymouth decision
leads to the prospect of the sale and purchase of planning permissions, Lord
Ho›mann contrasted cases in which there was a ��su–cient connection��
between the development and a planning obligations and those in which
they were ��quite unconnected��. He said [1995] 1WLR 759, 782:

��This reluctance of the English courts to enter into questions of
planning judgment means that they cannot intervene in cases in which
there is su–cient connection between the development and a planning
obligation to make it a material consideration but the obligation appears
disproportionate to the external costs of the development. R v Plymouth
City Council, Ex p Plymouth and South Devon Co-operative Society Ltd
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67 P & CR 78, was such a case, leading to concern among academic
writers and Steyn LJ in the present case that the court was condoning the
sale of planning permissions to the highest bidder. My Lords, to describe
a planning decision as a bargain and sale is a vivid metaphor. But
I venture to suggest that such a metaphor (and I could myself have used
the more emotive term �auction� rather than �competition� to describe the
process of decision-making process in the Plymouth case) is an uncertain
guide to the legality of a grant or refusal of planning permission. It is easy
enough to apply in a clear case in which the planning authority has
demanded or taken account of bene�ts which are quite unconnected with
the proposed development. But in such a case the phrase merely adds
colour to the statutory duty to have regard only to material
considerations. In cases in which there is a su–cient connection, the
application of the metaphor or its relevance to the legality of the planning
decision may be highly debatable. I have already explained how in a case
of competition such as the Plymouth case, in which it is contemplated
that the grant of permission to one developer will be a reason for refusing
it to another, it may be perfectly rational to choose the proposal which
o›ers the greatest public bene�t in terms of both the development itself
and related external bene�ts . . .��

Conclusions

69 There is no doubt that in the light of the report of 30 January 2008,
the council had purportedly resolved in principle to make the CPO for the
purpose of facilitating both the development of the Raglan Street site and
that of the Royal Hospital site. That would be su–cient to vitiate the
resolution. But Elias J and the Court Appeal accepted that there would be no
point in quashing the resolution on that ground alone, since a more
felicitously worded resolution could be passed if the bene�ts to be derived
from the development of the Royal Hospital site were relevant under
section 226(1)(a) or section 226(1A).

70 What can be derived from the decisions in the planning context, and
in particular the Tesco case, can be stated shortly. First, the question of what
is a material (or relevant) consideration is a question of law, but the weight
to be given to it is a matter for the decision-maker. Second, �nancial
viability may be material if it relates to the development. Third, �nancial
dependency of part of a composite development on another part may be a
relevant consideration, in the sense that the fact that the proposed
development will �nance other relevant planning bene�ts may be material.
Fourth, o›-site bene�ts which are related to or are connected with the
development will be material. These principles provide the answer to the
questions raised in Ex pMonahan [1990] 1QB 87 about the development in
Victoria or the swimming pool on the other side of the city. They do not, as
Kerr LJ thought, raise questions of fact and degree. There must be a real
connection between the bene�ts and the development.

71 Given the similar context, there is no reason why similar principles
should not apply to compulsory acquisition for development purposes
provided that it is recognised that, because of the serious invasion of
proprietary rights involved in compulsory acquisition, a strict approach to
the application of these principles is required. There must be a real, rather
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than a fanciful or remote, connection between the o›-site bene�ts and the
development for which the compulsory acquisition is made.

72 What is the connection in the present case? The expression ��cross-
subsidy�� has been much used by Tesco and the council. The expression bears
a special meaning in this case. Its most common use is in the competition
�eld, where it usually connotes improper allocation of costs in di›erent
product or geographic markets, which may result in predatory pricing or
other anti-competitive activity. Here all it means is that Tesco says that
(a) the council�s requirements for the Royal Hospital site have the result that
Tesco cannot develop it pro�tably; and (b) Tesco will undertake its
development if it can develop the Raglan Street site. Tesco says that the
consequence of (a) and (b) is that the Raglan Street site development will
��cross-subsidise�� the Royal Hospital site development. But the only
connections between the proposed Raglan Street site and Royal Hospital site
developments are that (a) Tesco says that it will develop the latter if it can
develop the former; (b) it has contractually agreed to perform building
works on the Royal Hospital site if it acquires the Raglan Street site. The
commercial e›ect will be that the de�ciency on the Royal Hospital site will
be made up, or ��cross-subsidised��, by the Raglan Street site development.
Nothing in the papers before the court suggests that this will be done by any
direct subvention from the income or capital proceeds of the Raglan Street
site, but this would not in any event make a di›erence. It is entirely a matter
for Tesco how it funds any loss from, or presents any lower return from, the
Royal Hospital site. This is only a connection in the sense that either (a) the
council is being tempted to facilitate one development because it wants
another development; or (b) Tesco is being tempted to undertake one
uncommercial development in order to obtain the development it wants.

73 The crucial question is whether that is a connection which the
council is entitled to take into consideration under section 226(1)(a) or
section 226(1A). To take the latter �rst, Elias J was right to hold that section
226(1A) was not the crucial provision for the purposes of this case. It does
not answer the prior question of what matters can be taken into
consideration.

74 The power of compulsory acquisition must be capable of being
exercised under section 226(1)(a) before the limitation in section
226(1A) applies. Once it applies the local authority must think that the
development will contribute to the achievement of the well-being bene�ts.
Section 226(1A) does not permit the council to take into account a
commitment by the developer of a site part of which was to be the subject of
a CPO to secure the development, redevelopment or improvement of
another (unconnected) site and so achieve further well-being bene�ts for the
area. The council was entitled to come to the view for the purposes of
section 226(1A) that the Raglan Street site development would contribute to
well-being in its area, but not on the basis of the bene�ts which would derive
from the Royal Hospital site development. The Raglan Street site
development will not, in any legally relevant sense, contribute to the
achievement of the well-being bene�ts �owing from the Royal Hospital site
development.

75 But that matters little since the crucial question is whether the
council was entitled to take it into account under section 226(1)(a). There
can be no doubt that, even if there is no express reference in section 226(1)(a)
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to the local authority taking into account material considerations (by
contrast with section 70(2)), only relevant matters may be taken into
account. For the reasons given above, the claimed �nancial connection
between the two sites was not such as to amount to a relevant matter. It is
true, as Sullivan LJ said (at para 34), that the �nancial viability of a proposed
redevelopment scheme would be a highly material factor, and that a
proposed redevelopment of a CPO site might have to be cross-subsidised.
But Sullivan LJ was wrong to conclude that it followed that a cross-subsidy
from a CPO site to another site was a material consideration. The fact that a
conditional agreement for sale linked the obligation to carry out works on
the Royal Hospital site was not a relevant connection.

76 Nor do I consider, despite the views of Lord Phillips of Worth
Matravers PSC and Lord Hope of Craighead DPSC to the contrary, that a
di›erent result on this appeal is required by the fact that Sainsbury�s and
Tesco were in competition for the site, and that the council is proposing to
dispose of the land to Tesco under section 233. They accept that the council
was not entitled to take the bene�ts from the Royal Hospital site
development into account in making the CPO, but consider that the
opportunity for redevelopment of the Royal Hospital site would be a
relevant matter to be taken into account by the council in exercising the
power of disposal to Tesco under section 233.

77 First, as a matter of principle it is impossible to put into separate
compartments the exercise by the council of its power of compulsory
purchase of Sainsbury�s property, and the exercise of the council�s power
to dispose of Sainsbury�s property to Tesco, and then to conclude that
the Royal Hospital site development may not be taken into account for the
former, but can be taken into account for the latter. It is wrong for the
council to deprive Sainsbury�s of its property because the council will derive
from disposal of that property bene�ts wholly unconnected with the
acquisition of the property.

78 Second, although it is plain that the power of compulsory purchase
may be used to assemble a site for a preferred developer, there is nothing in
Standard Commercial Property Securities Ltd v Glasgow City Council
(No 2) 2007 SC (HL) 33 which supports the proposition that unconnected
bene�ts may be taken into account by a local authority in deciding whether
property should be compulsorily acquired for the purpose of disposing of it
to a preferred developer. The background to the appeal was a competition
between developers for the right to develop a run down part of Buchanan
Street, Glasgow. Two developers in particular were keen to develop the
site, Atlas Investments and Standard Commercial, each of which owned
part of the site. The council, when inviting all the owners and occupiers of
the land on the site to submit proposals for redevelopment, said that
successful submissions should seek a mix of activities and functions which
would bring added activity to the area outside normal retailing hours, and
encouraged applicants to allocate a budget to the cost of integrating public
art into the development and include improvements to the relevant areas of
adjoining streets, and so contribute to the transformation of Glasgow city
centre. Those were the wider planning gain bene�ts to which Lord Hope
referred in his opinion: para 39. Similarly Lord Brown of Eaton-under-
Heywood (at para 70) referred to the council�s desire to obtain economic
and social bene�ts for Glasgow. But it is clear from Lord Hope�s opinion
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in that decision, as he accepts in his judgment on this appeal, that the
bene�ts which the developers were invited to confer were related to the
site, and the immediately adjoining area. There is nothing in the decision
to support the conclusion that in this case the promise to develop the Royal
Hospital site would have been a material consideration in a disposal under
section 233.

79 I would therefore allow the appeal, and make an order declaring that
the opportunity for redevelopment of the Royal Hospital site is not a lawful
consideration in deciding whether to make a CPO in relation to the Raglan
Street site.

LORDWALKEROFGESTINGTHORPE JSC
80 In agreement with Baroness Hale of Richmond, Lord Mance and

Lord Collins of Mapesbury JJSC, I would allow this appeal. I agree with the
reasons set out in the full judgment of Lord Collins JSC, supported by the
shorter judgments of Baroness Hale and Lord Mance JJSC. But in view of
the di›erence of opinion within the court I will try to summarise my reasons
in my ownwords.

81 This appeal is concerned with compulsory acquisition of land for
planning purposes (that being the general ambit of both paragraphs (a) and
(b) in section 226(1) of the Town and Country Planning Act 1990). The land
is to end up, not in public ownership and used for public purposes, but in
private ownership and used for a variety of purposes, mainly retail and
residential. Economic regeneration brought about by urban redevelopment
is no doubt a public good, but ��private to private�� acquisitions by
compulsory purchase may also produce large pro�ts for powerful business
interests, and courts rightly regard them as particularly sensitive. To the
authorities mentioned by Lord Collins JSC in paras 9—11 of his judgment
might be added the famous split of the United States Supreme Court in Kelo
v City of New London, Connecticut (2005) 545 US 469, discussed in Gray
& Gray, Elements of Land Law, 5th ed (2009), paras 11.2.6 and 11.2.7.
R & R Fazzolari Pty Ltd v Parramatta City Council [2009] HCA 12
mentioned by Lord Collins JSC was also in substance largely a ��private to
private�� acquisition, although the local authority used a declaration of trust
to give the acquisition a better appearance.

82 Where a local authority is considering exercising powers of
compulsory purchase for planning purposes, planning considerations must
be central to the decision-making process. The public purse is to be
protected against improvidence, but the local authority should not be
exercising its powers in order to make a commercial pro�t. In Standard
Commercial Property Securities Ltd v Glasgow City Council (No 2)
2007 SC (HL) 33, Lord Brown of Eaton-under-Heywood, at para 75,
described that proposition as ��deeply unattractive��. Section 233 of the
1990Act di›ers from its Scottish counterpart in that subsection (3) expressly
contemplates a disposal ��for a consideration less than the best that can
reasonably be obtained��, though only with the consent of the Secretary of
State. But both in Scotland and in England a ��back-to-back�� arrangement
(under which the local authority makes neither a commercial loss nor a
commercial gain from its participation, using section 226 powers, in a
scheme of comprehensive urban redevelopment) is standard practice. The
dominant aim is betterment in planning terms.
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83 That to my mind is why the issue of what would be material
considerations for the purposes of deciding an application for planning
permission is also relevant to a decision to exercise powers of compulsory
acquisition under section 226. The quality of the proposed redevelopment
of the site is of crucial importance. Its larger impact on the authority�s area
is also an essential element in the decision-making process, because of
section 226(1A). In common with all the members of the court I consider
that section 226(1A) has the e›ect of imposing an extra requirement which
is a necessary but not a su–cient condition for the exercise of powers under
226(1). Section 226(1A) does not qualify, still less act as a substitute for, the
requirements of the preceding subsection.

84 But the exercise of powers of compulsory acquisition, especially in a
��private to private�� acquisition, amounts to a serious invasion of the current
owner�s proprietary rights. The local authority has a direct �nancial interest
in the matter, and not merely a general interest (as local planning authority)
in the betterment and well-being of its area. A stricter approach is therefore
called for. As Lord Collins JSC says in his conclusions at para 71 of his
judgment, a real (rather than a fanciful or remote) connection must be
shown between any o›-site bene�ts and the proposed redevelopment for
which a compulsory purchase order is proposed.

85 Lord Brown JSC has posed a rhetorical question in para 182 of his
judgment. After referring to the Standard Commercial case he has
commented:

��it is surely implicit in that decision�and, indeed, in the respective
legislative requirements in both England and Scotland in e›ect to get
what I called there (para 68) �the best overall deal available��that, by the
same token as a cash bidding match would have been possible, so too
would have been an o›er of other bene�ts, however extraneous. Why
ever not?��

With great respect to Lord Brown JSC I think that he has answered his own
question in the passage of his speech in the Standard Commercial case, at
para 75:

��I �nd deeply unattractive the proposition that, almost inevitably at
the expense of some bene�cial aspect of the development scheme, the
authority should be seeking to make a pro�t out of the exercise of its
statutory powers of acquisition.��

86 A cash bidding match, or the exaction of extraneous bene�ts, has
super�cial attractions as a tie-breaker, especially if there are two contenders,
both with very deep pockets, like Tesco and Sainsbury. The merits of their
respective schemes are closely matched, as appears from the summary in
para 11 of the o–cers� recommendation document dated 30 January 2008.
It is true that the Tesco scheme is said in the summary to o›er more jobs, but
the Sainsbury scheme might create an unspeci�ed number of extra jobs
through re-use or development of its St George�s Parade site: para 6.6. The
Tesco scheme would be delivered ��by a well resourced operator�� but the
detailed consideration of delivery (para 7) ranked the two contenders as
equally capable. Tesco�s only apparently decisive advantage was (para 11.3)
the o›er of cross-funding for the RHS development.
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87 Since their proposals are such that there is little, if anything, to
choose between them in planning terms, why should not the local authority
look to some substantial extraneous bene�t which one contender o›ers,
rather than having to make the di–cult choice of a winner between
contenders whose proposals are equally satisfactory on planning grounds?
The answer is simply that it is not the right way for a local authority to make
a decision as to the exercise of its powers of compulsory purchase, any more
than it could choose a new chief executive, from a short list of apparently
equally well quali�ed candidates, by holding a closed auction for the o–ce.
As Lord Keith of Kinkel said in Tesco Stores Ltd v Secretary of State for the
Environment [1995] 1WLR 759, 770:

��An o›ered planning obligation which has nothing to do with the
proposed development, apart from the fact that it is o›ered by the
developer, will plainly not be a material consideration and could be
regarded only as an attempt to buy planning permission.��

88 The fact that an exercise of powers of compulsory acquisition and a
��back to back�� disposal to a developer are prearranged is unable: see Lord
Rodger of Earlsferry in the Standard Commercial case, at para 53. But that
does not mean that the proper consideration of the exercise of powers of
compulsory acquisition under section 226 of the 1990 Act can be telescoped
into the exercise of powers of disposal under section 233. On this point I am
in full agreement with the judgment of Baroness Hale JSC.

89 For these reasons I would allow this appeal and make the declaration
proposed by Lord Collins JSC.

BARONESS HALEOFRICHMOND JSC
90 I agree that this appeal should be allowed, for the reasons given by

Lord Collins of Mapesbury JSC, together with the further reasons given by
Lord Walker of Gestingthorpe and Lord Mance JJSC. Lord Phillips of
Worth Matravers PSC and Lord Hope of Craighead DPSC also agree with
the reasoning of Lord Collins JSC, on the points upon which he di›ers from
Lord Brown of Eaton-under-Heywood JSC, but they disagree in the result.
As I understand it, they consider that the extraneous bene�t o›ered by
Tesco, although it would not normally be a relevant consideration in the
compulsory purchase decision, would be a relevant consideration when the
council came to dispose of the land under section 233(1) of the Town and
Country Planning Act 1990. Accordingly, as in practice the decisions may be
taken simultaneously, that consideration can be read back into the decision
compulsorily to purchase the Sainsbury land under section 226(1).

91 For the reasons given by Lord Mance JSC, I �nd it di–cult to accept
that proposition. It puts the cart before the horse. The council have nothing
to dispose of unless they have acquired the land, whether voluntarily or
compulsorily. They can only acquire the land compulsorily under
section 226(1)(a) ��if the authority think that the acquisition will facilitate
the carrying out of development, redevelopment or improvement on or in
relation to the land��. The matters to be taken into account in making that
decision have to be relevant to that purpose.

92 I agree, as Lord Mance JSC puts it at para 98 of his judgment, that
the considerations admissible in relation to compulsory purchase are ��no
wider�� than those admissible in relation to the grant of planning permission.
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Although the grant of planning permission is a ��useful analogy��, it is a
di›erent exercise. The considerations material to that exercise are also
material, but in a rather di›erent way, to the compulsory purchase decision.
Thus, under the former version of section 226(1) (quoted by Lord Phillips
PSC at para 121 of his judgment), the considerations which would be
material to the grant of planning permission for development on the land
were also material to whether the land was ��suitable for development��.
That was a sine qua non for compulsory purchase to ��secure�� development.
This seems obvious. It cannot be proper to deprive a person compulsorily of
his land in order to secure something which will not be allowed to take
place. Under the new version of section 226(1), the permissibility of some
development (together with a reasonable prospect of its actually taking
place) should be a sine qua non for compulsory acquisition in order to
��facilitate�� it. The question does not arise in this case, because we are agreed
that the extraneous bene�t to the Royal Hospital site would not be relevant
to the grant of planning permission for this site, any more than it is relevant
to the compulsory purchase decision.

93 Acquiring the whole of the Raglan Street site would facilitate the
development of that site (although it is worth noting that Sainsbury have so
much of the site that they could carry out a development, albeit a less
satisfactory one, without further compulsory acquisition). Persuading Tesco
to carry out a wholly unrelated development upon another site elsewhere
in the city, desirable though that may be for the city and people of
Wolverhampton, does nothing to facilitate the development of the Raglan
Street site. Rather, it is the other way round.

94 It is di–cult to understand why the fact that Sainsbury also wish to
develop the Raglan Street site should make any di›erence. If it would not be
permissible to take into account the extraneous bene�t when deciding
compulsorily to purchase land from an unwilling owner who did not himself
wish to develop it, it seems even less permissible to take it into account as
against an unwilling owner who does. In the former situation, a
development which would not otherwise take place would be facilitated; in
the latter, it would not be facilitated because the development would take
place in any event. (I might comment that Sainsbury would probably never
have found themselves in this mess if they had not twice changed their mind
about whether to develop this site.)

95 The case of Standard Commercial Property Securities Ltd v Glasgow
City Council (No 2) 2007 SC (HL) 33 is entirely consistent with this view.
A council can agree to assemble a site for development, using their
compulsory purchase powers if necessary, and to sell it to their chosen
developer. It makes sense, but it is not essential, to conduct the two exercises
in tandem. But the considerations relevant to the selection of the developer
in that case were all relevant to the development of that site. The selection
criteria adopted (and carefully graded) by the council were all directly
related to the quality of the development of the site and the feasibility of the
would-be developers� carrying it out: see Lord Hope of Craighead, at
para 22. There were no subsidiary planning obligations involved, still less
any wholly extraneous bene�ts o›ered. In any event, the battle was not
about the selection criteria, but about whether the proposed terms of
disposal were the best obtainable and there was no evidence that they were
not. Even if it were permissible to take a wholly extraneous bene�t into
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account when deciding to whom to sell the land, it does not follow that it is
permissible to take that bene�t into account when deciding compulsorily to
deprive a person of their land.

96 Finally, I agree that section 226(1A) operates as a limitation on the
power de�ned by section 226(1)(a). It is therefore necessary �rst to consider
whether the acquisition will facilitate the development of the land; and only
if it will do that, to consider whether the development itself will contribute
to the promotion or improvement of the economic, social or environmental
well-being of the area.

LORDMANCE JSC
97 I consider that this appeal should be allowed. I agree with the

reasons given by Lord Collins of Mapesbury JSC, supplemented by those
given by Lord Walker of Gestingthorpe and Baroness Hale of
Richmond JJSC, and wish to add only a few comments on one aspect,
relating to the basis upon which Lord Phillips of Worth Matravers PSC and
Lord Hope of Craighead DPSC (and Lord Brown of Eaton-under-Heywood
JSC in an alternative) come in their judgments to an opposite result.

98 Like Lord Phillips PSC (paras 134—135), I agree with Lord Collins
JSC�s conclusion that a planning authority, when considering a planning
application, is only entitled to take into account a planning obligation which
the applicant o›ers if that obligation has some connection with the relevant
development, apart from the fact of its o›er. I also consider that there is a
useful analogy between the grant of planning permission and the exercise of
a power of compulsory purchase under section 226(1)(a) of the Town and
Country Planning Act 1990, and that the considerations admissible in
relation to the latter power are, in the respect mentioned in the previous
sentence, no wider than those admissible in relation to the former.

99 In this case, the (decisive) attraction of Tesco�s proposal in respect of
the Raglan Street site consisted of Tesco�s o›er to use the pro�ts to subsidise
the wholly unconnected development by it of the Royal Hospital site,
elsewhere in Wolverhampton, which the city council wished to see take
place. Lord Phillips PSC accepts in para 138, for reasons which I have
summarised in the previous paragraph, that, had Sainsbury been here
��simply an owner who was unwilling to sell his land��, it would not have
been legitimate for Wolverhampton City Council to take this attraction into
account in deciding to exercise its powers of compulsory purchase to
facilitate Tesco�s scheme in respect of the Raglan Street site. Likewise, he
accepts (para 140) that, if Sainsbury and Tesco had been seeking in
competition with each other to develop a site in the ownership of a third
party, then, too, it would not been admissible for the city council to decide
compulsorily to purchase the third party site because of the attraction of
Tesco�s o›er to develop a wholly unconnected site.

100 However, Lord Phillips PSC and Lord Hope DPSC consider that it
makes all the di›erence that, in this case, Sainsbury and Tesco were in
competition for the same site (in fact owned or controlled as to 86% by the
former and 14% by the latter). I cannot accept that distinction. On its logic,
it should make no di›erence if Sainsbury owned and wanted itself to develop
the whole Raglan Street site: Tesco, if it wanted to develop that site, could,
by o›ering to devote part of the pro�ts to the Royal Hospital project, still
legitimately induce the city council compulsorily to purchase Sainsbury�s
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property in order to sell it to Tesco for the Raglan Street development. Lord
Phillips DPSC�s reference (para 147) to ��the fact that the compulsory
purchase of land owned by one or the other is involved�� as ��really
peripheral�� in a case where there are rival developers goes far towards
accepting this conclusion. Alternatively, if some way of avoiding this
conclusion exists, the logic must still be that Tesco, by acquiring only one
house on the proposed Raglan Street site, could alter fundamentally the
considerations admissible in relation to a decision whether compulsorily to
purchase Sainsbury�s property, rather than Tesco�s, in order to facilitate the
development of the Raglan Street site. In either case, I do not think it right to
describe as ��motivated by commercial rivalry�� ( para 147) the wish of a
landowner in Sainsbury�s position to develop its own land�or its wish to
have any decision to compulsorily purchase its land for the bene�t of some
other developer made by reference to factors having at least some
connection with its land.

101 The error in my view lies in divorcing the exercise of the power of
compulsory purchase from the property to which it relates. Two di›erent
exercises of that power are here in issue relating to two di›erent pieces of
land. When a planning authority exercises compulsory purchase powers to
promote a particular development, it does this in relation to speci�c property
and only so far as necessary. In the present case, if Sainsbury�s scheme is
preferred on its admissible planning merits, then only Tesco�s property will
be compulsorily purchased, and vice versa. The council�s �rst decision is
therefore which development it prefers, and that will determine whose
property is compulsorily purchased. The council�s decision which
development it prefers must be taken having regard to considerations which
are admissible in the context of the development for which property is to be
compulsorily purchased. Thus, when deciding whether compulsorily to
purchase Sainsbury�s property, it was not admissible to have regard to
Tesco�s o›er relating to the unconnected development of the Royal Hospital
site. If the Raglan Street site had already been in council ownership, and
there were two interested developers, the council could of course take into
account under section 233 any inducement o›ered by either�whether in
terms of price or some unconnected bene�t (such as an undertaking to
develop the Royal Hospital site)�as Lord Hope DSPC says in para 155.
But that is for the very reason that the only relevant decision would then
relate to the disposal of the council�s own property. Where the council is
deciding whether compulsorily to purchase third party property under
section 226(1)(a), the interests of the third party mean that the council must
have regard only to considerations which are admissible in the context of the
development for which such property is required.

102 Standard Commercial Property Securities Ltd v Glasgow City
Council (No 2) 2007 SC (HL) 33, to which Lord Phillips PSC and Lord Hope
DPSC refer, does not in my view support the conclusion which they reach. It
was a case where the Glasgow City Council took its decision which
development to prefer on grounds which related scrupulously to the merits
of the proposed development, without reference to unconnected factors: see
e g paras 21—23, per Lord Hope, para 50, per Lord Rodger of Earlsferry and
para 73, per Lord Brown. There was, as Lord Hope DSPC notes in para 155
in his present judgment, a strong element of planning gain involved in the
potential development. But it was planning gain related to the development,
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not to some entirely unconnected development, so that the case has no
analogy with the present.

103 The issue before the House arose because all potential developers
were required to provide an indemnity for Glasgow City Council�s costs in
e›ecting the compulsory purchase: paras 22, 50 and 73; and it was this
feature which the losing developer criticised. There was some discussion of
the possibility that the rival developers might have been invited to enter a
bidding match in terms of the price to be paid: para 41, per Lord Hope,
para 62, per Lord Rodger and paras 72—73, per Lord Brown. In paras 41
and 72, Lord Hope and Lord Brown both expressed their di–culty in
understanding how such a bidding match would work.

104 At most, one might read into the discussion in the Standard
Commercial Property case a tacit assumption that such a bidding match
might have been permissible if possible, but that does not make the case
authority on a point which was evidently not argued in that case, any more
than it was in fact argued on the present appeal. The focus in the Standard
Commercial Property case was on whether the terms on which the Glasgow
City Council was proposing to dispose of the property, once compulsorily
acquired, met the requirements of section 191(3) of the Town and Country
Planning (Scotland) Act 1997. Section 191(1) provided that any land
acquired and held for planning purposes could be disposed of to such
person, in such manner and subject to such conditions as might appear
expedient to secure purposes mentioned in section 191(2), viz the best use of
that or other land, etc. Section 191(3) provided that any land so disposed of
should only be disposed of ��at the best price or on the best terms that can
reasonably be obtained��. The requirements of section 191(1) and (2) on the
one hand and of section 191(3) on the other were, as Lord Hope said, at
para 34, ��separate and distinct��. The issue before the House was, as Lord
Hope made clear throughout paras 31—42, simply whether the proposed
terms of disposal fell within section 191(3).

105 It is material to think about the consequences if the Standard
Commercial Property case were to be treated as any sort of authority that a
planning authority may, when deciding whether compulsorily to acquire
property belonging to one landowner (��A��), have regard to the price o›ered
for the land by potential developer (��B��). There would seem to be no logical
reason to limit these consequences to situations where A and B are in
competition, or to situations where the potential development extends
beyond A�s property and includes some property already owned by B. If, in
any situation, B were to o›er to repurchase A�s property from the planning
authority on terms giving the planning authority a pro�t, once the planning
authority acquired it by compulsory purchase from A, why would that be
illegitimate? Yet A would have little or no means of countering such an
inducement. A could not o›er any corresponding pro�t in respect of land
which it already owned. And it could not be legitimate for A to o›er the
local authority a share in the pro�t it hoped to make from developing its own
land, in order to induce the local authority to refrain from compulsorily
purchasing its land for the bene�t of B. That would amount to buying a
local authority�s exercise of its discretion. It might be suggested that if, as
here, B owned some land which it was desired to include in an overall
development, then A might counter B�s o›er in respect of A�s land, by
o›ering the planning authority a pro�t on the resale of B�s land, if it were
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compulsorily to acquire that land rather than A�s. Apart from the evident
inappropriateness of any such bidding war, B�s relevant land holding might
(as here) be much smaller in area, and, unless it is supposed that A could
legitimately o›er a ludicrously high price for B�s land, the �nancial
attraction for the planning authority of A�s o›er could not match that of B�s.
So far, I have spoken only in terms of a bidding match relating to the price to
be paid by the developer for the property to be compulsorily purchased.
That was the only situation to which any discussion at all was addressed in
the Standard Commercial Property case. The present case concerns the
further question whether a proposed developer could in�uence the exercise
by a planning authority of a discretion (viz whose property compulsorily to
purchase and for the bene�t of which of two potential developers) by
o›ering some bene�t wholly unconnected with any property the subject of
the proposed development. In this context, it seems to me even clearer that
the Standard Commercial Property case cannot lend support to Tesco�s case
on this appeal.

106 For these reasons, I do not regard the Standard Commercial
Property case as justifying a conclusion that, as soon as rival developers
are competing to develop a single site, part owned by each, considerations
become material which would be immaterial if the whole site had been
owned by one of them or by a third party. If the discussion in the
judgments in that case lends any support to Tesco�s case, the point did not
arise for decision and was not argued there, any more than it was on the
appeal in the present case. As a matter of principle, in my opinion, there
is no basis on which the fact that Sainsbury and Tesco were, in a broad
sense, rival developers in respect of the same overall site, can or should
alter fundamentally the considerations admissible when the city council
came to consider which development it should prefer, and which property
it should, therefore, compulsorily acquire to facilitate such development.
Any such decision fell to be made by reference, and only by reference, to
considerations having some connection with the proposed development,
and not by reference to any entirely unconnected inducement which might
be held out by one of the rival developers. Like Lord Collins, Lord
Walker and Baroness Hale JJSC, I would therefore allow Sainsbury�s
appeal.

LORD PHILLIPSOFWORTHMATRAVERS PSC

Introduction
107 The facts of this appeal are set out in detail in the judgment of Lord

Collins of Mapesbury JSC. In essence they are simple. The issue that they
raise is not. As every shopper knows Sainsbury and Tesco are rivals. Each
owns a chain of supermarkets. Each is anxious to open a supermarket on a
site at Wolverhampton (��the site��). To this end Sainsbury has acquired 86%
of the site and Tesco has acquired 14%. These �gures ignore, as shall I for it
has no materiality, the fact that Wolverhampton City Council (��the council��)
owns a very small part of the site. Sainsbury and Tesco have each prepared a
development plan for the site. The plans are very similar. Tesco has
obtained planning permission for its plan and Sainsbury is in a position to do
the same. The council is anxious that one or other development plan should
be implemented, for it will be likely to contribute to the well-being of the
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area. The problem is that neither of the rivals is prepared to give way, and in
so doing to sell its portion of the site to the other.

108 To resolve this impasse the council is prepared to use its powers of
compulsory purchase to buy the land of one of the rivals and sell it to the
other. Those powers are conferred by the following sections of the Town
and Country Planning Act 1990, as amended:

��226 Compulsory acquisition of land for development and other
planning purposes

��(1) A local authority to whom this section applies shall, on being
authorised to do so by the Secretary of State, have power to acquire
compulsorily any land in their area� (a) if the authority think that the
acquisition will facilitate the carrying out of development, redevelopment
or improvement on or in relation to the land or; (b) which is required for a
purpose which it is necessary to achieve in the interests of the proper
planning of an area in which the land is situated.

��(1A) But a local authority must not exercise the power under
paragraph (a) of subsection (1) unless they think that the development,
redevelopment or improvement is likely to contribute to the achievement
of any one or more of the following objects� (a) the promotion or
improvement of the economic well-being of their area; (b) the promotion
or improvement of the social well-being of their area; (c) the promotion
or improvement of the environmental well-being of their area.��

��233Disposal by local authorities of land held for planning purposes
��(1) Where any land has been acquired or appropriated by a local

authority for planning purposes and is for the time being held by them for
the purposes for which it was so acquired or appropriated, the authority
may dispose of the land to such person, in such manner and subject to
such conditions as appear to them to be expedient in order� (a) to secure
the best use of that or other land and any buildings or works which have
been, or are to be, erected, constructed or carried out on it (whether by
themselves or by any other person), or (b) to secure the erection,
construction or carrying out on it of any buildings or works appearing to
them to be needed for the proper planning of the area of the authority . . .

��(3) The consent of the Secretary of State is . . . required where the
disposal is to be for a consideration less than the best that can reasonably
be obtained . . .��

109 It is common ground, and rightly so, that the statutory
requirements of section 226 are satis�ed, so that the council has statutory
power compulsorily to purchase the land owned by either of the rivals.
There is little, if anything, to choose between the rival development plans.
The council has, however, decided to prefer Tesco. Its intention is
compulsorily to purchase Sainsbury�s land and to sell this to Tesco. Its
reason for this decision is as follows. Tesco own another site in
Wolverhampton, the Royal Hospital site (��RHS��). This is run down and
crying out for regeneration. The council wishes Tesco to redevelop this in a
way which Tesco contends is uneconomic. Tesco has, however, agreed to
enter into an obligation to redevelop the RHS in accordance with the
council�s wishes provided only that the council prefers Tesco in the
competition for the development of the site. This obligation has been
described as involving a ��cross-subsidy�� of the RHS redevelopment from the
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site development. The council has regarded this obligation as decisive in
preferring Tesco to Sainsbury in the competition for the development of the
site.

110 The issue raised by this appeal is whether Tesco�s undertaking to
develop the RHS in accordance with the council�s wishes is a matter to
which the council can properly have regard when deciding upon a scheme
for developing the site that involves the compulsory purchase of Sainsbury�s
land.

RHS redevelopment
111 The RHS is about half a mile away from the site, on the other side

of the city centre. When Tesco applied for planning permission for the
development of the site, it sought initially to link this with the
redevelopment of the RHS. It was, however, unable to demonstrate any
connection between the two, and ultimately accepted that there was no
linkage for the planning committee to consider. The reality is that there is no
connection between the development of the site and the RHS development
other than Tesco�s agreement to proceed with the latter if granted the
former.

The ��cross-subsidy��
112 I am puzzled by the nature of the so-called ��cross-subsidy��. Under

what is commonly described as a ��back-to-back agreement�� Tesco has
agreed to indemnify the council in relation to the cost to the council of
compulsorily purchasing Sainsbury�s 86% of the site. Tesco has further
agreed to redevelop the RHS at what Tesco contends will be a commercial
loss. Tesco states that it will be able to a›ord this because of the cross-
subsidy that will be available if it is permitted to develop the site. It is thus
implicit that Tesco anticipates that development of the site will result in an
economic bene�t that will enable it to entertain a loss-making venture. That
economic bene�t should, however, be re�ected in the price that Tesco, as a
willing buyer, would be prepared to pay to Sainsbury, as a willing seller, if
Sainsbury�s land were to be sold directly to Tesco in an open market
transaction. That, as I understand the position, is precisely the amount to
which Sainsbury will be entitled from the council as compensation for the
compulsory acquisition of their land: see Waters v Welsh Development
Agency [2004] 1 WLR 1304, paras 17 and 18. If Tesco has to pay the
council this amount under the back-to-back agreement it is not easy to see
how there will remain to Tesco any surplus economic bene�t to fund a loss-
making venture at the RHS. Be this as it may, that is precisely what Tesco
has agreed to do. Accordingly I approach this appeal on the basis that the
compulsory purchase of Sainsbury�s land will procure for the council the
bene�t, not merely of the development of the site, but of the redevelopment
of the RHS under the obligation that Tesco has agreed to assume. I shall
describe this, by way of shorthand, as ��the RHS bene�t��.

An analysis of the issues
113 The basic issue raised by this appeal is whether the RHS bene�t is a

legitimate, or material, consideration to which the council can have regard
when deciding whether to acquire Sainsbury�s land by compulsory purchase
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in the particular context of the competition that exists between Sainsbury
and Tesco for this development. This basic issue subdivides into two
separate questions: (i) Would the RHS bene�t be a material consideration in
deciding whether compulsorily to purchase Sainsbury�s land if Sainsbury
was not competing for the development? (ii) Is the RHS bene�t a material
consideration in deciding whether to award the development to Sainsbury or
Tesco? If the �rst question is answered in the a–rmative, the second
question must necessarily also be answered in the a–rmative. A negative
answer to the �rst question will not, however, necessarily require a negative
answer to the second.

Would the RHS bene�t be a material consideration in deciding whether
compulsorily to purchase Sainsbury�s land if Sainsbury were not competing
for the development?

114 The statutory power of compulsory purchase can only lawfully be
used for the purpose for which the power has been conferred. InGalloway v
Mayor and Commonalty of London (1866) LR 1 HL 34, 43 Lord
Cranworth LC said:

��The principle is this, that when persons embarking in great
undertakings, for the accomplishment of which those engaged in them
have received authority from the legislature to take compulsorily the
lands of others, making to the latter proper compensation, the persons so
authorised cannot be allowed to exercise the powers conferred on them
for any collateral object; that is, for any purposes except those for which
the legislature has invested themwith extraordinary powers.��

115 Section 226(1)(a) and 226(1A) confers the power compulsorily to
purchase land, but to justify the exercise of that power the council must be
able to show that this is clearly in the public interest: ��I regard it as a
principle of our constitutional law that no citizen is to be deprived of his land
by any public authority against his will, unless it is expressly authorised by
Parliament and the public interest decisively so demands�� (my emphasis),
per Lord Denning MR in Prest v Secretary of State for Wales (1982)
81 LGR 193, 198. In this case it is common ground that the requirements of
section 226 are satis�ed and that if (i) there was no competing scheme and
(ii) Tesco was not prepared to provide the RHS bene�t, the public interest
would none the less justify the compulsory purchase of Sainsbury�s land in
order to enable Tesco to carry out the development. If, however, this were
not the case, would the o›er by Tesco of the RHS bene�t be a material
consideration to which the council could have regard when deciding
whether the exercise of their power of compulsory purchase was justi�ed?

The ambit of section 226(1A)

116 Section 226(1A) of the Act sets out preconditions to the exercise of
the power of compulsory purchase. The development facilitated by the
compulsory purchase must be likely to contribute to the improvement of the
economic, social or environmental well-being of the area. The Court of
Appeal held that because the compulsory purchase of Sainsbury�s landwould
result in theRHS bene�twhich, in its turn, would contribute to the economic,
social or well-being of the area, this, of itself, satis�ed section 226(1A).
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It necessarily followed that the RHS bene�t was a material consideration to
which the council could have regard when considering the compulsory
purchase of Sainsbury�s land.

117 This �nding di›ered from that of Elias J at �rst instance. I consider
that Elias J was correct and the Court of Appeal wrong. The reasoning
of the Court of Appeal appears from the following passages of the only
reasoned judgment, which was delivered by Sullivan LJ [2009] 3 EGLR 94,
paras 26—29:

��26. Though convoluted, subsection 226(1A) is expressed in
deliberately broad terms: �likely to contribute to the achievement of . . .
[the well-being] . . . objects�. It is not prescriptive as to the manner in
which the carrying out of redevelopment upon a CPO site might make a
contribution to such wider bene�ts. Mr Lockhart-Mummery accepted
that one of the more obvious ways in which the carrying out of
redevelopment on a CPO site might, at least in principle, be capable of
bringing economic/social/environmental bene�ts to a wider area would
be if the redevelopment was likely to act as the catalyst for the
development or redevelopment of some other site or sites within the
authority�s area.

��27. Such a catalytic e›ect might be direct, e g because redeveloping
the CPO site would be likely to enable the occupier of another, run down
site in the authority�s area to relocate onto the CPO site, thus enabling the
run down site to be redeveloped. Or it might be indirect, e g because the
increased attractiveness after redevelopment of a hitherto run down
CPO site was likely to make other sites in the area more attractive for
development or redevelopment. Itwas commonground that such catalytic
e›ectswere capable of fallingwithin the scope of section226(1A).

��28. In the present case the report makes it plain that the defendant
was satis�ed that facilitating the carrying out of the interested party�s
scheme for the redevelopment of the Raglan Street site would, by reason
of the proposed cross-subsidy, act as the catalyst for the redevelopment of
the RHS site in a manner which would contribute to the economic social
and environmental well-being of its area . . .

��29. In my judgment subsection 226(1A) is concerned with all of the
consequences that are likely to �ow from the process of the carrying out
of redevelopment on the CPO site, and these are not con�ned to what
might be described as the impact of there being new �bricks and mortar�
on the redeveloped site. Thus, disturbance during the redevelopment
process and the need to relocate existing occupiers on the one hand, and
the job opportunities that would be created during the carrying out of the
redevelopment on the other, would both be capable of being relevant (the
one negative, the other positive) for the purposes of section 226(1A).��

118 In these passages Sullivan LJ equates ��the development�� in
section 226 (1A) with ��the process of the carrying out of redevelopment��.
I think that this is questionable. He describes the site development as acting
��as a catalyst�� for the RHS redevelopment, by reason of the cross-subsidy.
This is a misuse of language. Section 226(1A) focuses primarily, if not
exclusively, on whether the development will be likely to enhance the
economic, social or environmental well-being of the area once it is
completed. The subsection cannot be satis�ed by an agreement by a
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developer to fund a second development that has no physical, geographical
or other connection with the development that the compulsory purchase is
designed to facilitate.

119 This conclusion gives e›ect to the natural meaning of the language
of section 226(1A). In the Court of Appeal Mr Lockhart-Mummery QC
for Sainsbury submitted that the same conclusion should be reached
by applying, by analogy, decisions on what constitute ��material
considerations�� in the context of planning applications. Sullivan LJ
held that these decisions could not be so applied, at least directly, and
Mr King QC for the council and Mr Katkowski QC for Tesco have
supported his approach. Both Lord Brown of Eaton-under-Heywood and
Lord Collins of Mapesbury JJSC have relied on decisions in relation to
planning applications in reaching their conclusions, albeit that they have
di›ered as to their e›ect. Is the analogy between compulsory purchase and
planning permission in the present context a fair one?

The analogy between compulsory purchase and planning permission

120 I agree with Lord Brown and Lord Collins JJSC that it is
appropriate in this case to draw an analogy, when considering whether the
RHS bene�t is a material consideration, with certain decisions relating to the
grant of planning permission. The issue in this case is whether it is
legitimate, when considering the bene�ts that will �ow from a development
that is the object of compulsory purchase, to have regard to a particular
bene�t o›ered by the developer. The relevant planning cases deal with the
question of when it is legitimate, when considering a planning application,
to have regard to bene�ts o›ered by the developer. Each case raises the
question of what can legitimately be considered when assessing how the
public interest is a›ected by the development of land. The analogy is
obvious. There is a further point.

121 Section 226 of the Act was amended by section 99 of and Schedule 9
to the Planning and Compulsory Purchase Act 2004, which inserted
subsection (1A). In its previous form it included, by section 226(2)(c), a
requirement that a local authority, when considering whether land was
suitable for development, redevelopment or improvement, should have
regard to ��any other considerations which would be material for the purpose
of determining an application for planning permission for development on
the land��. While this provision was deleted by the 2004 Act it none the
less illustrates the fact that the test of materiality in relation to planning
permissioncanalsoberelevantinthecontextofcompulsorypurchase.

122 The planning obligation o›ered by Tesco in the present case is the
RHS bene�t. Could that have constituted a material consideration on
Tesco�s application for planning permission, notwithstanding that it had no
other connection with the proposed development of the site?

Considerations that are material to the grant of planning permission

123 The history of planning permission shows an ambivalence on the
part of the legislature, the executive and the judiciary in respect of the extent
to which it is legitimate for a local authority to exact planning gain from a
developer as a condition of the grant of planning permission. Lord
Ho›mann traced this history in some detail at pp 771—777 of his speech in
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Tesco Stores Ltd v Secretary of State for the Environment [1995]
1WLR 759. I shall attempt a rather shorter summary, at least in relation to
the earlier part of the history.

124 At the beginning of the 20th century, apart from some public
health legislation, there were no planning controls over the use that an
individual could make of his own land. A comprehensive system of
planning control over the use of land was �rst introduced by the Town and
Country Planning Act 1947. Since then there have been a series of
legislative changes seeking, inter alia, to balance the private rights of
owners of land against the public interest in the control of the environment,
culminating with the Planning Act 2008, which allows for a new
Community Infrastructure Levy. A particular problem has been the extent
to which it is legitimate to require developers to take responsibility for the
��o›-site�� consequences of their developments.

125 For present purposes, the most signi�cant provision in force is
section 70 of the Town and Country Planning Act 1990. This provides:

��Determination of applications: general considerations
��(1) Where an application is made to a local planning authority for

planning permission� (a) subject to sections 91 and 92, they may grant
planning permission, either unconditionally or subject to such conditions
as they think �t; or (b) they may refuse planning permission.

��(2) In dealing with such an application the authority shall have regard
to the provisions of the development plan, so far as material to the
application, and to any other material considerations.��

126 Some of the relevant authorities deal with the criteria of the
��material considerations�� to which subsection (2) requires the local
authority to have regard. Others relate to the scope of the power to impose
conditions. In relation to each of these, the following observations of
Lord Denning in Pyx Granite Co Ltd v Ministry of Housing and Local
Government [1958] 1QB 554, 572 are relevant:

��The principles to be applied are not, I think, in doubt. Although the
planning authorities are given very wide powers to impose �such
conditions as they think �t,� nevertheless the law says that those
conditions, to be valid, must fairly and reasonably relate to the permitted
development. The planning authority are not at liberty to use their
powers for an ulterior object, however desirable that object may seem to
them to be in the public interest.��

As Lord Ho›mann observed in the Tesco case, at p 772, ��As a general
statement, this formulation has never been challenged��.

127 A decision that is particularly relevant in relation to ��material
considerations�� is R v Westminster City Council, Ex p Monahan [1990]
1 QB 87. The facts of that case have been set out and analysed by Lord
Collins JSC at paras 51—59 of his judgment. In short the Court of Appeal
held that it was a material consideration, when considering a composite
development, that one part of it, which was undesirable having regard to
relevant planning considerations, would provide a necessary cross-subsidy
for the development of the other part, which was highly desirable. Lord
Collins JSC in his analysis at para 58, identi�es the fact that the case
concerned ��composite or related developments�� as a relevant part of the
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Court of Appeal�s reasoning. At para 70 he identi�es the need for such a
connection or relationship as being a requirement of law. Lord Brown JSC,
in para 176 of his judgment, disagrees. He comments that it was expressly
recognised that no discernable legal principle would have supported the
need for such a connection.

128 I align myself with Lord Collins JSC�s analysis. The passage from
the judgment of Nicholls LJ, quoted by Lord Brown and Lord Collins JJSC at
paras 169 and 56 of their respective judgments, and the passage from the
judgment of Staughton LJ quoted by Lord Collins JSC at para 57,
demonstrate that each of those judges saw the need for a relationship
between the undesirable and the desirable developments other than the
simple fact that the one would subsidise the other. The suggestion by
Kerr LJ, at p 117, that the signi�cance of the distance between developments
involved ��considerations of fact and degree rather than of principle�� does
not withstand analysis. If the distance matters, then the reason why it
matters must be a matter of principle. The relevant principle appears to me
to be that a cross-subsidy between two developments cannot be considered
unless there is some independent reason for considering the two
developments together.

129 Whether that is a rational principle is another matter. If it is
acceptable that an undesirable development should be permitted in order to
subsidise a desirable development it is not easy to see why there should be an
in�exible requirement that one should be in proximity to, or have some
other nexus with, the other.

130 A close nexus between the subject matter of a planning condition
and the development in relation to which it is imposed has been required by
the courts. Lord Ho›mann in the Tesco case [1995] 1 WLR 759, 772
referred to the triple requirement for a valid planning condition laid down
by the House of Lords in Newbury District Council v Secretary of State for
the Environment [1981] AC 578: (i) it must be for a planning purpose and
not for any ulterior one; (ii) it must fairly and reasonably relate to the
permitted development; (iii) it must not be Wednesbury unreasonable:
[1948] 1 KB 233. Lord Ho›mann went on to refer to Hall & Co Ltd v
Shoreham-by-Sea Urban District Council [1964] 1 WLR 240 as illustrating
the very strict way that the courts gave e›ect to these requirements, so that
conditions requiring contribution to the ��external costs�� generated by a
development were not permitted. As Lord Ho›mann explained, this gave
rise to the introduction of ��planning agreements��, which were replaced in
their turn by ��planning obligations��.

131 Section 106 of the Act, as substituted by section 12(1) of the
Planning and Compensation Act 1991, provides:

��Planning obligations
��(1) Any person interested in land in the area of a local planning

authority may, by agreement or otherwise, enter into an obligation
(referred to in this section and sections 106A and 106B as �a planning
obligation�), enforceable to the extent mentioned in subsection (3)�
(a) restricting the development or use of the land in any speci�ed way;
(b) requiring speci�ed operations or activities to be carried out in, on,
under or over the land; (c) requiring the land to be used in any speci�ed
way; or (d) requiring a sum or sums to be paid to the authority . . .��
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This section is in very general terms and, in particular, no express restriction
or quali�cation is placed on the undertaking to pay money to the authority.
In these circumstances two separate questions arise. The �rst is whether,
and if so what, implicit restrictions exist as to the nature of planning
obligations that can lawfully be incurred. The second is the extent to which
planning obligations that have been undertaken are material considerations
to which the authority must have regard under section 70 of the Act. There
are two relevant decisions that relate to the latter question.

132 The �rst is R v Plymouth City Council, Ex p Plymouth and South
Devon Co-operative Society Ltd (1993) 67 P&CR 78. Lord Brown JSC has
set out the facts of this case at para 170 of his judgment. The issue was
whether generous planning obligations (��bene�ts��) o›ered by Tesco and
Sainsbury, there as here rival applicants for a development, were material
considerations to which the planning authority could have regard,
notwithstanding that they went well beyond anything that the authority
would have been able properly to require by way of planning conditions as
being ��necessary��. The Court of Appeal applied the Newbury triple
requirement, but held that there was no requirement that the bene�ts should
be necessary, albeit that they had, fairly and reasonably, to relate to the
development. As to that requirement, this was satis�ed in the case of
�nancial contributions to works o›-site designed to accommodate demands
generated by the development.

133 In that case Lord Ho›mann remarked, at p 90:

��Materiality is an entirely di›erent matter, because there is a public
interest in not allowing planning permissions to be sold in exchange for
bene�ts which are not planning considerations or do not relate to the
proposed development.��

He was subsequently in the Tesco case [1995] 1 WLR 759, 778 to say that
the parallel between the Newbury triple requirement and the materiality of
planning obligations was ��by nomeans exact��.

134 This brings me to the Tesco case, which is the most important
decision in the context of this appeal. Once again the material facts have
been summarised by Lord Brown and Lord Collins JJSC at paras 173 and
63—66 of their respective judgments. What the Tesco case established was
that the second test in the Newbury case does not apply to planning
obligations. These, to constitute material considerations, do not have
��fairly and reasonably�� to relate to the relevant development. It is enough if
they have a connection to it that is not de minimis. The requirement for
such a connection none the less remains. Lord Brown JSC has concluded, at
para 174 of his judgment, that this connection is satis�ed by an o›er to
cross-subsidise another development that is otherwise unconnected with the
development for which planning permission is sought. He comments that
such an o›er could not sensibly be regarded as ��an attempt to buy planning
permission��, a phrase he takes from the judgment of Lord Keith of Kinkel,
at p 770. Lord Brown JSC di›ers from Lord Collins JSC, who concludes at
para 70 that the authorities, and the Tesco case in particular, establish that
there ��must be a real connection�� between bene�ts undertaken by a
planning obligation and the development to which the planning application
relates.
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135 Here I align myself once again with Lord Collins JSC. Lord Brown
JSC�s conclusions are at odds with the passage in Lord Keith�s judgment
fromwhich he has borrowed a phrase. The full passage reads:

��An o›ered planning obligation which has nothing to do with the
proposed development, apart from the fact that it is o›ered by the
developer, will plainly not be a material consideration and could be
regarded only as an attempt to buy planning permission.�� (Emphasis
mine.)

All members of the committee agreed with the judgment of Lord Keith.
136 Lord Brown JSC has quoted a passage from the judgment of Lord

Ho›mann, at p 779C—D, in which he says that section 106 does not require
that the planning obligation should relate to any particular development,
and Lord Keith made a similar observation, at p 769B. These observations
related, however, to the legality, not the materiality, of planning obligations.

137 My conclusion in relation to the e›ect of the authorities is as
follows. When considering the merits of an application for planning
permission for a development it is material for the planning authority to
consider the impact on the community and the environment of every aspect
of the development and of any bene�ts that have some relevance to that
impact that is not de minimis that the developer is prepared to provide. An
o›er of bene�ts that have no relation to or connection with the development
is not material, for it is no more than an attempt to buy planning permission,
which is able in principle. Tesco was right, on its application for planning
permission, to drop any attempt to link the development of the site with the
RHS development.

138 These principles can properly be applied, by analogy, to a simple
case where a local authority is considering whether the public interest
justi�es the compulsory purchase of land for the purpose of facilitating a
development. The development itself must be justi�ed in the public interest
and it would be wrong in principle for the local authority to be in�uenced by
the o›er by the chosen developer to provide some collateral bene�t that has
no connection of any kind with the development in question. Thus if, in this
case, Sainsbury was not a rival seeking to develop the site but simply an
owner who was unwilling to sell his land, it would not be right to treat
Tesco�s o›er of the RHS bene�t as a consideration that was material to the
decision of whether or not to purchase Sainsbury�s land.

Is the RHS bene�t a material consideration in deciding whether to award the
development to Sainsbury or Tesco?

139 The principle that permits a planning authority to have regard to
planning gain that has some connection with a proposed development, but
not to planning gain that has no such connection, is not entirely rational. It
becomes less rational in a situation where two developers are competing for
the grant of planning permission in circumstances where the grant to one or
the other is justi�able, but not to both. That was believed to be the position
in the Plymouth case 67 P & CR 78, although ultimately planning
permission was granted to both the rivals, being once again Sainsbury and
Tesco. In the Plymouth case each of the rivals was anxious to be permitted
to build a supermarket. In competing for planning permission each o›ered
to embellish its development with an array of expensive ��add-ons��,
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described by Lord Brown JSC at para 170 of his judgment. These no doubt
enhanced the attraction of each of the rival schemes from the viewpoint of
the public and the local authority. But the possibility must exist that the cost
of these embellishments might have been spent to better advantage in
providing alternative planning gain in the local authority�s area that had no
connection with the proposed development. The reality is that the rivals
were, to use a description adopted by Lord Ho›mann in the Tesco case
[1995] 1WLR 759, 782, competing for the development as in an auction. If
an auction is to be permissible there might be something to be said for
permitting the local authority to identify, for consideration by the rival
bidders, its most urgent planning needs, whether or not connected with the
development. I make this observation only by way of a stepping stone to
considering the more complicated issue raised by the facts of this case.

140 The council�s decision involves the exercise of two statutory
powers. The �rst is the power of compulsory purchase conferred by
section 226 of the Act. The second is the power to sell the land compulsorily
purchased, which is conferred by section 233. The purposes of the sale of
the land described in section 233 di›er from the purposes of the purchase
described in section 226. Had the site been in the ownership of a third party
who was unwilling to sell it, and had Tesco and Sainsbury been competing to
develop it, the council would have had two separate decisions to make. First
whether compulsorily to purchase the land. Secondly to which of the two
rivals to sell it for the purpose of the development. The law that I have
analysed suggests that, when making the �rst decision under section 226, the
council would have been bound to disregard bene�ts that might be
obtainable from either of the developers that were unconnected to the
development. But in choosing to which of the two rivals to sell the land for
development under section 233 the council would have been entitled, and
perhaps bound, to negotiate the best deal available. The terms of
section 233 would seem wide enough to have permitted the council to treat
as material Tesco�s o›er to throw into the bargain the RHS bene�t.

141 These conclusions receive some support from Standard Commercial
Property Securities Ltd v Glasgow City Council (No 2) 2007 SC (HL) 33.
Lord Collins JSC has set out some of the complicated facts of this case at
para 40 of his judgment. That case had these features in common with the
present. GlasgowCity Council wished to develop a run down area of the city,
parts of which were owned by rival developers. The council had decided
compulsorily to purchase the entire site and to sell it on back-to-back terms to
one of the rival developers. The other developer challenged the deal on the
basis that back-to-back terms did not represent the best deal. This the council
were bound to achieve under section 191 of the Scottish Act, which closely
resembles section 233 of the Act. Lord Collins JSC rightly remarks that there
was in that case no o›er of bene�ts unconnected to the development, but I do
not think that this robs it of all relevance. Of signi�cance is that in that case,
as in this, the council �rst decided in principle that the facts justi�ed the use of
its powers of compulsory purchase, before turning to choose between the
rival developers. It is also signi�cant that the House of Lords held that, at the
stage of choosing the developer, the council was not simply concerned with
achieving the object of the compulsory purchase, but was also entitled to
have regard to purely commercial considerations. Lord Hope of Craighead
described the position as follows, at para 34:
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��section 191 seeks to do two things. On the one hand it seeks to
regulate those aspects of the transaction which are intended to secure the
purposes set out in subsection (2). These purposes are to secure the best
use of the land and the proper planning of the area. On the other it seeks
in addition to protect the public purse in the manner indicated by
subsection (3). These are separate and distinct requirements, although
they must both be read in the light of what section 191 seeks to achieve.
The prohibition in subsection (3) directs attention to one issue, and to one
issue only. This is the commercial implications of the transaction for the
planning authority. It is to the best commercial terms for the disposal of
the land, not to what is best designed to achieve the overall planning
purpose, that the authority must direct its attention at this stage. But the
words �best terms� permit disposal for a consideration which is not the
�best price�. So terms that will produce planning bene�ts and gains of
value to the authority can be taken into account as well as terms resulting
in cash bene�ts.��

142 I can summarise the position as follows. (1) In deciding whether to
exercise its powers of compulsory purchase for the purpose of development
the council is not permitted to have regard to unconnected bene�t that it
may derive from the carrying out of the development, but (2) in deciding
who shall carry out the development and, thus, to whom the land will be
sold for that purpose, the council is entitled, and perhaps bound, to have
regard to unconnected bene�t o›ered by the developer. The problem is how
to have regard to these principles in a case such as the present where the rival
developers each owns part of the site needed for the development.

143 I have concluded that the proper approach should be as follows.
The council should �rst decide, in the case of each of the rivals, whether
compulsory purchase of his land would be approved to enable the
development to proceed, disregarding any unconnected bene�t that might
accrue and on the premise that he was simply an unwilling seller rather than
a rival developer. In the result of an a–rmative answer being given in each
case, the council should then decide which developer to prefer having regard
to all considerations material to that choice, including the amount of the site
already owned by each developer and any bene�ts o›ered by either
developer, whether or not connected to the development. The fact that this
may, in e›ect, involve an auction between the two developers for the bene�t
of the community does not seem tome to be inherently able.

144 In the present case this is what the council did. The council was not
in�uenced by the RHS bene�t when deciding in principle to use its power of
compulsory purchase. In deciding to purchase whatever land was necessary
for the development of the site the council had regard only to the proper
objects of compulsory purchase. The choice of developers necessarily also
determined which land would be compulsorily purchased, but the decision
had already been taken to purchase whatever land would be necessary
having regard to the choice of developer.

145 To summarise, the RHS bene�t was not a consideration that was
material to the decision to use the power of compulsory purchase, but it was
very material to the decision which developer to select, and this in its turn
determined whose land was to be compulsorily purchased. In these
circumstances I have reached the conclusion that the RHS bene�t was a
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consideration that was material to the decision that determined
simultaneously the developer and the land to be purchased. It cannot be said
that the decision compulsorily to purchase Sainsbury�s land was in�uenced
by a consideration that was not material.

146 The decision that I have reached at laborious length was felicitously
stated by Elias J in a single paragraph (para 38) and I propose to conclude
my judgment by quoting this:

��In my judgment when deciding which development should receive
their support, the council could have regard to all the bene�ts accruing
from the proposed development, including any o›-site bene�ts achieved
by way of a section 106 agreement. It seems to me that there are really
two stages in the process. First, can a CPO lawfully be made in favour of
a particular development? That must be determined by focusing solely on
the bene�ts �owing from the development itself and the RHS bene�ts
could not be taken into account at that stage. Second, if the power can
lawfully be exercised, but there is more than one potential party in whose
favour it could be exercised, to which development should the council
lend its support? At that stage I can see no reason why the council should
not have regard to its wider interests. It has established that there is in
principle a proper basis in law for interfering with the rights of either of
two (or more) owners of land on the site by compulsorily purchasing their
interests; I see no reason why it should not select which landowner should
be so a›ected by considering the overall bene�ts to the council which the
respective developments would provide.��

147 The reality in this case is that the real issue is which developer
should be preferred by the council, which is in the position of being able to
choose between the two. The fact that the compulsory purchase of land
owned by one or the other is involved is really peripheral. Each purchased
its land in the hope of being able to use it for the purpose of the development.
Each shares the intention that its land should be used for the development.
In resisting the compulsory purchase of its land each is motivated by
commercial rivalry, not by any to the land being used for the proposed
development. It would be unfortunate if the rigid application by analogy or
principles of planning law were to rob the local community of the additional
bene�t of the redevelopment of the RHS. I have not found it necessary to
reach such a result.

148 For these reasons I would dismiss this appeal.

LORDHOPEOFCRAIGHEADDPSC
149 Reduced to its essentials, this case is about two decisions that the

council took to facilitate the development at Raglan Street. The �rst was
whether they should exercise their powers of compulsory acquisition to
enable the development. The second was as to the choice of developer. The
�rst decision was taken in the exercise of the powers conferred on the
council by section 226 of the Town and Country Planning Act 1990, as
amended. The second, as Lord Phillips of Worth Matravers PSC has said
(see para 140, above), was about the exercise of two statutory powers. I put
it in this way, as I think Lord Phillips PSC does too, simply to indicate the
context in which each of these powers was being exercised. The cart and the

A

B

C

D

E

F

G

H

483

R S i s ’s S p r r t d l n C SR (Sainsbury’s Supermarkets Ltd) v Wolverhampton CC (SC(E))2 1 1[2011] 1 AC
r h o a r ve s PLord Phillips of WorthMatravers PSC



horse�if I may adopt Baroness Hale of Richmond JSC�s analogy (see
para 91)�go together, like a horse and carriage, at this stage of the exercise.

150 The site was not in the sole ownership, or under the sole control,
of either developer. They were in competition with each other for its
development, so the exercise of compulsory powers to acquire the interest in
the land vested in one or other of them was inevitable. Just as inevitable is
the fact that the purpose of the exercise of those powers was to enable the
council to dispose of the interest that was to be acquired to the preferred
developer. Section 226 is concerned with the acquisition of the interest in
the land, not its disposal. The power to dispose of land that has been
acquired or appropriated is set out in section 233 of the 1990Act.

151 The compulsory acquisition of land can only be permitted if it is
within the powers of the statute. Great care must be taken to see that those
powers are not resorted to unless the statute permits this and that the
acquisition is necessary for the purpose that the statute contemplates.
The issue on this part of the case is whether the council were entitled to take
into account, in discharging their duty under section 226(1A) to consider the
well-being bene�ts for the area, Tesco�s commitment to secure by way of
cross-subsidy the development of theRoyalHospital site. For the reasons that
Lord Phillips PSC and Lord Collins JSC give, I would hold that they were not
entitled to do so. Section 226(1)(a) provides that the authority have power to
acquire land compulsorily if they think that it will facilitate the carrying out
of development, redevelopment or improvement on or in relation to the land.
The reference to ��the land�� in this paragraph is to the land which is to be the
subject of the compulsory purchase order. Section 226(1A) places a
limitation on the exercise of the power under section 226(1)(a). These two
provisions must be read together. The contribution by the development,
redevelopment or improvement that section 226(1A) refers to must be on the
land that the authority is proposing to acquire compulsorily.

152 The situation in this case is that there was no physical connection of
any kind between the two sites. Development of the Royal Hospital site
could not contribute anything to the carrying out of development on the
Raglan Street site in any real sense at all. They were not part of the same
land. There is no doubt that the development of the Royal Hospital site
would bring well-being bene�ts to the council�s area of the kind that
section 226(1A) refers to. But to fall within that subsection they had to be
bene�ts that �owed from the Raglan Street development, not anywhere else.
It follows that the council were not entitled to conclude that the work which
Tesco were willing to undertake on the Royal Hospital site would contribute
to the well-being of the area resulting from its development of the site at
Raglan Street for the purposes of section 226(1A).

153 At �rst sight that might seem to be the end of the case. The report
which was presented to the council�s cabinet on 30 January 2008 stated that
the Tesco and Sainsbury�s schemes for the Raglan Street site would both ful�l
the purpose referred to in section 226(1)(a). Addressing itself to the choice
that had to be made between the two schemes, it went on to describe the
circumstances relating to the development of the RoyalHospital site by Tesco
and to refer to the decisive advantagewhich Tesco enjoyed over Sainsbury�s if
the development of that site was taken into account. It concluded by
recommending that there was a compelling case in the public interest tomake
a compulsory purchase order to enable the Tesco scheme to go ahead.
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As regards the exercise of the power to acquire the land compulsorily, if
looked at in isolation, this was to stray into forbidden territory.

154 In my opinion however it would be unrealistic to stop there. The
legality of the use of compulsory powers to enable the Raglan Street
development to proceed has not been called into question. As the report
said, both schemes satis�ed the requirements of section 226(1)(a), and it has
never been doubted that the carrying out of either of them on that site would
contribute to the achievement of the well-being of the area. If the land had
been in the ownership of a third party, there would have been no need to say
more. The reason why the report went further was the council had to make
a choice between the two developers. Although the report did not say so in
terms, it is plain that the assumption on which it was proceeding was that,
having acquired the land, the council would dispose of it to the preferred
developer. The surrounding circumstances show that it was never the
council�s intention to develop the land themselves or to retain it in their
ownership. This part of the report was as much concerned with the exercise
of the power to dispose of the land as with the exercise of the power to
acquire it.

155 The power of disposal under section 233 confers a wide discretion
on the local authority. They may dispose of the land to such person, in
such manner and subject to such conditions as appear to them to be
expedient to secure the best use of that or other land or the proper planning
of their area. Like section 191 of the Town and Country Planning
(Scotland) Act 1997 which is in very similar terms, that is its primary
objective: see Standard Commercial Property Securities Ltd v Glasgow City
Council (No 2) 2007 SC (HL) 33, para 32. It was held in that case that the
council, when considering whether to use compulsory powers in
conjunction with a sale of the land under a back-to-back agreement to the
preferred developer, were entitled to have regard to the wider bene�ts that
were expected to �ow from the contribution that the preferred developer
would make to the redevelopment, the proposals for which were to contain
a strong element of planning gain. There was to be a requirement to
include improvements to other areas of the urban block within which the
site to be acquired compulsorily was situated: see paras 38, 39. The value
of the planning gain was something that the council was entitled to take
into account in its assessment of whether the disposal was achieved on the
best commercial terms.

156 The focus in that case was on the terms on which the council
proposed to make the assembled site available to the preferred developer. Its
facts di›er from those in the present case, so I am not to be taken as
suggesting that it provides direct authority for the view which I take here.
But it does illustrate the extent of the power of disposal that is conferred by
this section on the local authority, and it shows how the authority may
legitimately have regard to the way the land will be disposed of before it
decides to acquire it compulsorily: taking them both together, like the horse
and carriage to which I referred earlier. The council decided to use its
compulsory powers to purchase the site with a view to its disposal by means
of a back-to-back agreement to achieve the development. The site was part
of an urban block within which properties owned by the �rst petitioners and
the second respondents were situated. Each had their own interests and their
own agendas which were in competition with each other and, as in this case,
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their proposals had to be evaluated. The preferred developer was expected
to achieve a scheme that would enhance the wider area within which the site
itself was situated. Regard was to be had to bene�ts which it would provide
that were extraneous to the site itself, and extraneous too to each of the
properties that were to be acquired compulsorily. Among other things, it
was to commit itself to supporting an order for regulating tra–c on adjacent
streets and to provide details of a �nancial commitment to the area�s
environmental enhancement. The whole thing was seen as a single package.
The acquisition of the properties and their disposal to a developer who
would achieve these bene�ts were each part of the same exercise: for a more
complete account of the facts, see 2005 SLT 144, paras 1—16.

157 I would take from that case the proposition that it is legitimate for
the acquiring and disposing authority which has to choose between
competing proposals for development to have regard to planning bene�ts
that lie outside the perimeter of the site itself. It has not been suggested that
it would have been an improper use of the section 233 power for the council
to take account of Tesco�s commitment to develop the Royal Hospital site in
the assessment as to whether a disposal of the land to Tesco was preferable to
disposing of it to Sainsbury�s. I can see no reason why that should be so if the
land was already in the council�s ownership and they were faced with a
competition between two or more developers who had no interest in the land
at all.

158 It was not possible in this case for the council to take these two
decisions separately, each without reference to the other. The choice as to
whose land to acquire was inevitably linked to the choice of the developer to
whom the land was to be disposed of when it was acquired. Section 226
does not concern itself with choices of that kind. To say that it prohibits
them would be to read a limitation into the section which is not there. It
would unduly inhibit the exercise of the power of compulsory acquisition in
a case such as this, where a site that is in need of development is in divided
ownership, the owners are in competition with each other for its
development and there are sound planning reasons beyond those that section
226(1A) refers to for regarding the proposal of one developer as preferable
to that of the other. I would not regard the opportunity that this particular
situation gives for achieving planning gain in the wider public interest as
transgressing the rule that the power of compulsory purchase can only be
used for the purpose for which the power has been conferred. The contrary
view risks making it impossible for projects for urban renewal which can
only be achieved by using compulsory powers to assemble the site for
redevelopment to include measures for improvements in the public interest
which lie outside the site�s perimeter. As Lord Phillips PSC says (see
para 147), it would be unfortunate if a rigid application of the compulsory
purchase principles to proposals of that kind were to rob the community of
such bene�ts.

159 For these reasons, and those of Lord Phillips PSCwith which I agree
and in respectful agreement too with what Elias J said at �rst instance [2009]
EWHC 134 at [38], I would dismiss the appeal.

LORDBROWNOF EATON-UNDER-HEYWOOD JSC
160 Are a local planning authority, when deciding how to exercise their

compulsory purchase powers, precluded in all circumstances, as a matter of
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law, from taking into account public planning bene�ts (however substantial
and obvious) which would result, not directly from the development to be
facilitated by the proposed land acquisition, but rather from a contractual
obligation attaching to that development? That, crucially, is the issue arising
on this appeal.

161 Take the facts of this very case, already fully recounted in the
judgment of Lord Collins of Mapesbury JSC, but which may conveniently
and su–ciently be summarised as follows. Two rival supermarket chains,
Sainsbury�s and Tesco, each own part of a site which is ripe for development
(��the site��). Each wishes to develop the site as a supermarket and each
has (or is about to obtain) planning permission for such development. There
is really nothing to choose between their respective proposals. Neither is
willing to sell its share of the site to the other. In these circumstances it is
agreed by all that the local planning authority (��Wolverhampton��) must
inevitably exercise their compulsory purchase powers under section 226 of
the Town and Country Planning Act 1990 (as amended). The question then
becomes: who should be chosen to carry out the development of the site and
whose land, therefore, should be compulsorily acquired for the purpose?
Should Sainsbury�s land be acquired so that Tesco may develop the site or
vice versa? The issue more particularly arising is whether, in deciding to
choose Tesco as the developer, Wolverhampton acted unlawfully in taking
into account Tesco�s commitment, if chosen, to redevelop the Royal
Hospital site, another site in Wolverhampton�s area some half a mile away
(��the RHS��), redevelopment which Wolverhampton are anxious to promote
but which Tesco would not be prepared to undertake save by way of cross-
subsidy?

162 It so happens that one of the two rival chains (Sainsbury�s) owns
86% of the site, the other (Tesco) 14%. But it is not suggested that this
disparity between their respective interests a›ects the question of law at
issue. The same question would arise even if each owned exactly half the
site. Plainly the disparity is itself a material consideration and one, indeed,
which ultimately could prove decisive in Sainsbury�s favour. For present
purposes, however, as Mr Lockhart-Mummery QC for Sainsbury�s
expressly acknowledged, it can be ignored.

163 Section 226 of the 1990Act provides so far as material:

��(1) A local authority to whom this section applies shall, on being
authorised to do so by the Secretary of State, have power to acquire
compulsorily any land in their area� (a) if the authority think that the
acquisition will facilitate the carrying out of development, redevelopment
or improvement on or in relation to the land . . .

��(1A) But a local authority must not exercise the power under
paragraph (a) of subsection (1) unless they think that the development,
redevelopment or improvement is likely to contribute to the achievement
of any one or more of the following objects� (a) the promotion or
improvement of the economic well-being of their area; (b) the promotion
or improvement of the social well-being of their area; (c) the promotion
or improvement of the environmental well-being of their area.��

164 For present purposes the e›ect of those provisions in combination
can be summarised quite simply as follows: A local authority can (subject to
con�rmation by the Secretary of State) compulsorily acquire land if they
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think, �rst, that this will facilitate its development (section 226(1)(a)) and,
secondly, that this development is likely to contribute to the economic
and/or social and/or environmental well-being of their area (section
226(1A)).

165 In the present case it seems to me self-evident that both of these pre-
conditions are fully satis�ed in respect of each proposed development
scheme so that Wolverhampton have a discretion to make whichever
CPO they regard to be appropriate, whether of Sainsbury�s land or of Tesco�s
land. The question, I repeat, is whether, in choosing whose land to acquire,
Wolverhampton can take into account the additional bene�t to their area
which would result from Tesco�s commitment, if they are enabled to develop
the site, also to develop the RHS.

166 It was the Court of Appeal�s conclusion below thatWolverhampton
were indeed legally entitled to take account of the proposed cross-subsidy
which would enable (and commit) Tesco to redevelop the RHS and that this
entitlement arose directly under section 226(1A). This subsection, the Court
of Appeal held [2009] 3 EGLR 94, para 33, imposes on local planning
authorities an express obligation to have regard to such ��o›-site, or
�external� bene�ts��. Elias J at �rst instance had held to the contrary [2009]
EWHC 134 (Admin) at [35] that, to fall within section 226(1A), well-being
bene�ts had to be generated by the development of the site itself, not by some
contractually linked external development. In the only reasoned judgment
in the Court of Appeal, Sullivan LJ (at paras 42 and 44) agreed with
Elias J that,

��to fall within section 226(1A) the bene�ts in question must �ow from
the redevelopment of [the site]. However . . . [t]he likelihood of the
redevelopment of a CPO site leading, whether because of cross-subsidy or
for any other reason, to the development or redevelopment of other sites
in the authority�s area is precisely the kind of wider bene�t that
subsection (1A) requires the authority to consider.��

��[Section 226(1A)] ensures that wider �well-being� bene�ts are not
ignored, but are always treated as material considerations . . .��

167 I have to say that on this particular issue, in common with the
majority of this court, I prefer Elias J�s view to that of the Court of Appeal.
That, however, does not seem to me the real issue in the case. Section
226(1A), I repeat, does no more than specify a precondition (additional to
that in section 226(1)(a)) which has to be satis�ed before any power of
compulsory acquisition can be exercised. No one doubts that it was satis�ed
here. Wolverhampton accordingly had a discretion under the section. The
critical question then arising is whether the further public bene�t which
Tesco was o›ering was or was not a material consideration which
Wolverhampton could take into account when deciding how to exercise that
discretion. Elias J held that it was. The Court of Appeal, having concluded
(wrongly as I believe) that this further bene�t had to be regarded as material
by virtue of section 226(1A), chose not to deal with the question whether the
bene�t would in any event have been a material consideration, section
226(1A) apart. As to this Sullivan LJ merely observed, at para 44, that
section 226(1A) ��does not purport to cut down the considerations that are
capable of being material under subsection 226(1)(a)��. And that at least
must be right: to stipulate, as section 226(1A) does, that the authority must
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not exercise their compulsory purchase powers unless they think that the
development itself is likely to contribute to the well-being of their area
(whether because it will act as a catalyst for other development or provide
employment or stimulate other bene�cial activity in the area or whatever
else) is by no means to stipulate that, the condition being satis�ed, this
exhausts all the considerations to which the authority can have regard and
they must shut their mind to all other possible external bene�ts which the
exercise of their compulsory purchase powers would bring.

168 In addressing the question whether such external bene�ts are
capable of being material considerations in the exercise of compulsory
purchase powers under section 226(1)(a), it seems to me helpful to begin by
examining what the position would be in the broadly analogous situation of
a planning authority considering rival applications for planning permission.
Suppose that the competition between the rival supermarket chains was not,
as here, as to which should be preferred as developers of a single site by
reference to the exercise of the authority�s powers of compulsory purchase,
but rather as to which should be granted planning permission assuming that
each owned a suitable site but there was room in the area only for one
supermarket�the very situation which arose in Tesco Stores Ltd v Secretary
of State for the Environment [1995] 1WLR 759 (between, as it happens, the
same competing developers as here). Would an o›er such as that made here
by Tesco to develop the RHS (probably by way of a planning obligation
under section 106 of the 1990 Act) be a ��material consideration�� within the
meaning of section 70(2) of the 1990 Act? If it would, then it is di–cult to
see why it should not be material also for section 226(1)(a) purposes. If, on
the other hand, it would not, then the court would need to be persuaded that
wider �nancial bene�ts are to be regarded as material considerations when
exercising compulsory purchase powers than when determining planning
applications.

169 Before going to the House of Lords decision in the Tesco case
itself it is instructive to take note of two earlier Court of Appeal
authorities�R v Westminster City Council, Ex p Monahan [1990] 1 QB 87
and R v Plymouth City Council, Ex p Plymouth and South Devon
Co-operative Society Ltd (1993) 67 P & CR 78�the essential backdrop to
the speeches in the Tesco case. Lord Collins JSC having dealt with these at
some length, I content myself with the briefest summary of each.
Ex p Monahan was the Royal Opera House case in which the planning
authority were held entitled to have granted permission for an o–ce
development notwithstanding that it involved a major departure from the
development plan because that would cross-subsidise the refurbishment of
the listed opera house. Nicholls LJ recorded (p 121) that counsel for the
planning authority (Mr Sullivan QC)

��frankly accepted that he could discern no legal principle which
distinguished between (a) what happens within one building, (b) what
happens on two adjoining sites and (c) what happens on two sites which
are miles away from each other��

but continued:

��All that need be said to decide this appeal is that the sites of the
commercial development approved in principle are su–ciently close to
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the opera house for it to have been proper for the local planning authority
to treat the proposed development of the o–ce sites . . . and the proposed
improvements to the opera house as forming part of one composite
development project. As such it was open to the planning authority to
balance the pros and cons of the various features of the scheme.��

As to what the position would have been had the proposed o–ce block been
in Victoria, Kerr LJ similarly suggested, at p 117, that ��all such cases would
. . . involve considerations of fact and degree rather than of principle��.

170 The Plymouth case (like the Tesco case which followed it) involved
competitive planning applications by Sainsbury�s and Tesco, the council�s
original intention having been to allow one store only to be built. Each
company was therefore invited to say why it should be preferred and both
were told that the council would take into account any community bene�ts
o›ered (provided they were ��justi�able in land use planning terms���the
council�s published policy). Sainsbury�s o›er included the construction of a
tourist information centre on the site, an art gallery display facility, a work
of art in the car park, a bird-watching hide overlooking the river, an
£800,000 contribution to the establishment of a park and ride facility in the
neighbourhood, and up to £1m for infrastructure works to make a di›erent
site suitable for industrial use. Tesco o›ered �nancial contribution to a
cr�che, a wildlife habitat, a water sculpture, and in addition it o›ered to sell
the council a site for a park and ride facility. Both o›ers were by way of
section 106 agreements. In the event, both applications were granted,
doubtless to the satisfaction of Sainsbury�s and Tesco but not that of the Co-
operative Society who promptly challenged both planning permissions on
the ground that the council had taken into account immaterial
considerations.

171 The Co-operative Society argued that not merely must a
community bene�t o›ered under a section 106 agreement satisfy the three
tests laid down by the House of Lords in Newbury District Council v
Secretary of State for the Environment [1981] AC 578 (following Pyx
Granite Co Ltd v Ministry of Housing and Local Government [1958]
1 QB 554) by which the legality of a section 70 condition is to be
judged�namely (i) that it has a planning purpose, (ii) that it fairly and
reasonably relates to the permitted development and (iii) that it is not
Wednesbury unreasonable�but it must also be necessary in the sense of
overcoming what would otherwise have been a planning to the
development. In the leading judgment rejecting this argument and stating
that ��the only question is whether [the section 106 agreement] fairly and
reasonably related to the development��, Ho›mann LJ said (p 90) that the
only bene�ts which gave pause for thought were the two substantial sums
o›ered by Sainsbury�s as a contribution to work to be done away from the
site. The park and ride facility, however, would tend to reduce both tra–c
heading for the store and use of Sainsbury�s own car park by people not
actually shopping there. As for the £1m o›er, this ��was not simply to pay
the council £1 million. It was to contribute up to £1m to the actual cost of
infrastructure works undertaken by the council within a period of two years
at a speci�c site��: p 91.

172 As we shall shortly see, the supposed requirement that section 106
o›ers, like imposed section 70 conditions, have to ��fairly and reasonably
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relate to the permitted development�� (a requirement held satis�ed in the
Plymouth case) did not survive the decision of the House of Lords in the
Tesco case [1995] 1WLR 759 to which I now come.

173 The Tesco case (like the Plymouth case at the initial stage)
concerned rival applications by Sainsbury�s and Tesco to develop their
respective sites (Sainsbury�s in conjunction with Tarmac), there being room
in Witney for one store only. Notwithstanding that Tesco�s application
included an o›er of £6.6m to fund in its entirety a new link road, the
Secretary of State (who had to decide which of the two proposals to allow)
chose to grant Sainsbury�s application. Tesco appealed on the ground that
the Secretary of State had failed to take account of a material consideration,
namely their £6.6m o›er. Albeit the appeal failed, it did so not on the basis
that the o›er was an immaterial consideration but rather because, although
material, the Secretary of State had been entitled to give it little or no weight
and to prefer Sainsbury�s proposal because the Secretary of State thought its
site ��marginally more suitable��: Lord Ho›mann, p 783. The following
features of the Tesco case seem to me of particular importance: (1) The
£6.6mo›er was held to be a material consideration notwithstanding that the
Secretary of State shared his inspector�s view that the relationship between
the proposed new development and the funding of the link road was
��tenuous�� (the development being likely to result only in ��slight worsening
of tra–c conditions��). (2) The only reasoned speeches were given by Lord
Keith of Kinkel (with whom the other members of the committee agreed)
and Lord Ho›mann. Both of them recognised that, contrary to the Court of
Appeal�s assumption in the Plymouth case, the second Newbury test has no
application to section 106 agreements. As Lord Ho›mann observed,
at p 779:

��section 70(2) does not apply to planning obligations. The vires of
planning obligations depends entirely upon the terms of section 106. This
does not require that the planning obligation should relate to any
particular development. As the Court of Appeal held in Good v Epping
Forest District Council [1994] 1 WLR 376, the only tests for the validity
of a planning obligation outside the express terms of section 106 are that
it must be for a planning purpose and notWednesbury unreasonable.��

Nevertheless, for a planning obligation to be a material consideration which
can legitimately be taken into account in granting planning permission, it
has to have ��some connection with the proposed development which is not
de minimis�� (Lord Keith, p 770B); it cannot be ��quite unconnected with the
proposed development��: Lord Ho›mann, p 782D. (3) Were it otherwise,
said Lord Keith (p 770A), it ��could be regarded only as an attempt to buy
planning permission��. Lord Ho›mann put it rather di›erently: p 782C—E.
The metaphor of ��bargain and sale��, he suggested, although ��vivid��:

��is an uncertain guide to the legality of a grant or refusal of planning
permission. It is easy enough to apply in a clear case in which the
planning authority has demanded or taken account of bene�ts which are
quite unconnected with the proposed development. But in such a case the
phrase merely adds colour to the statutory duty to have regard only to
material considerations. In cases in which there is a su–cient connection,
the application of the metaphor or its relevance to the legality of the
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planning decision may be highly debatable. I have already explained how
in a case of competition such as the Plymouth case, in which it is
contemplated that the grant of permission to one developer will be a
reason for refusing it to another, it may be perfectly rational to choose the
proposal which o›ers the greatest public bene�t in terms of both the
development itself and related external bene�ts.��

(4) In the Tesco case itself, Lord Ho›mann then observed, (p 782G—H), the
Secretary of State had in substance accepted the argument that Tesco�s ��o›er
to pay for the whole road was wholly disproportionate and it would be quite
unfair if [Sainsbury�s] was disadvantaged because it was unwilling to match
this o›er��. That, said Lord Ho›mann, ��is obviously defensible on the
ground that although it may not maximise the bene�t for Witney, it does
produce fairness between developers��. However, Lord Ho›mann continued
(p 783), so too was Tesco�s argument (that only if they o›ered the whole
cost of the link road would it be constructed) a perfectly respectable one.
Importantly, he then said:

��the choice between a policy which emphasises the presumption in
favour of development and fairness between developers, such as guided
the Secretary of State in this case, and a policy of attempting to obtain the
maximum legitimate public bene�t, which was pursued by the local
planning authority in the Plymouth case, lies within the area of discretion
which Parliament has entrusted to planning authorities. It is not a choice
which should be imposed upon them by the courts.��

(5) Lord Ho›mann had earlier (p 780) emphasised the distinction to be
made between materiality and weight:

��The law has always made a clear distinction between the question of
whether something is a material consideration and the weight which it
should be given. The former is a question of law and the latter is a
question of planning judgment, which is entirely a matter for the planning
authority. Provided that the planning authority has regard to all material
considerations, it is at liberty (provided that it does not lapse into
Wednesbury irrationality) to give them whatever weight the planning
authority thinks �t or no weight at all. The fact that the law regards
something as a material consideration therefore involves no view about
the part, if any, which it should play in the decision-making process.��

174 Let me in the light of those authorities return to the question
I posed at para 168: would an o›er such as Tesco made to Wolverhampton,
had it been made in a planning context have been, as a matter of law, a
material consideration? To my mind the correct answer to that question
should be yes, although plainly the weight (if any) to be given to it would be
entirely for the planning authority. And the reason the answer should be yes
is quite simply because such an o›er could not sensibly have been regarded
as ��an attempt to buy planning permission�� (Lord Keith, at p 770A ); on the
contrary, it would in my view have had ��a su–cient connection�� with the
proposed development (Lord Ho›mann, at p 782D), ��not de minimis��: Lord
Keith, at p 770A.

175 The proposition that planning consent cannot be bought or sold,
although stated nearly a quarter of a century ago to be ��axiomatic��
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(by Lloyd LJ in City of Bradford Metropolitan Council v Secretary of State
for the Environment (1986) 53 P & CR 55, 64), needs to be understood for
what it is, essentially a prohibition against the grant of a planning
permission for what would otherwise be unacceptable development induced
by the o›er of some entirely unrelated bene�t. What it is not is a prohibition
against, for example, the grant of permission for a development which is
contrary to local planning policy on the basis that it needs to be
economically viable to ensure that the site does not remain derelict�see
Sosmo Trust Ltd v Secretary of State for the Environment [1983] JPL 806,
where, indeed, Woolf J held that no Secretary of State could reasonably have
regarded the economic factor in that case as irrelevant. Nor, of course, did
the principle prevent o–ce development being permitted in Ex p Monahan
[1990] 1QB 87 essentially because the proposed refurbishment of the opera
house was �nancially dependant upon it.

176 Ex p Monahan, it must be noted, is not authority for the
proposition that, but for the development there ��forming part of one
composite development project�� ( p 121), the o–ce building would not have
been permitted. As was expressly recognised, no discernible legal principle
would have supported such a view. In any event Ex p Monahan is not
binding on this court. That aside, the Tesco case [1995] 1 WLR 759 later
established that o›ers such as that in Ex p Monahan to refurbish the opera
house do not have to ��fairly and reasonably relate to the permitted
development�� (as at the time of Ex p Monahan would have been supposed).
Had Tesco in the present case o›ered (uneconomically) to redevelop the
RHS to the bene�t of the public in consideration of some planning
advantage elsewhere in Wolverhampton�s area, it is di–cult to see why
Wolverhampton would have been legally obliged to refuse.

177 Still less does the principle prevent rival developers, in competitive
situations such as arose in the Plymouth and Tesco cases, seeking to outbid
each other as to the external bene�ts their proposals would bring with
them�as both those cases amply demonstrate. It is surely one thing to say
that you cannot buy a planning permission (itself, as I have sought to show,
only in a narrow sense an absolute principle); quite another to say that in
deciding as between two competing developers, each of whose proposals is
entirely acceptable on planning grounds, you must completely ignore other
planning bene�ts on o›er in your area.

178 Let it be assumed, however, contrary tomy view but as I understand
every other member of this court to have concluded, that, had the present
issue arisen in the context of rival applications for planning permission,
Tesco�s o›ered redevelopment of theRHSwould have had to be characterised
as a wholly unconnected planning bene�t and so not amaterial consideration
under section 70. That majority view, as Lord Phillips of Worth Matravers
PSC himself points out, at para 139, is ��not entirely rational�� even in a non-
competitive planning context; ��less rational�� still ��where two developers are
competing for the grant of planning permission in circumstances where the
grant to one or the other is justi�able, but not to both��.

179 Is that approach none the less to apply equally in the present
context or, as I contemplated at para 168, is the position that ��wider
�nancial bene�ts are to be regarded as material considerations when
exercising compulsory purchase powers than when determining planning
applications��?
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180 The Court of Appeal thought that the case for regarding Tesco�s
RHS o›er as a material consideration was stronger in the CPO context than
had it been made in a planning context. They thought this, �rst, because of
the wide (to my mind over-wide) construction they put upon section
226(1A) itself ( para 33); secondly, because they regarded �nancial viability
as yet more important in the CPO context than in the planning context
( paras 34—40); and, thirdly, because, whereas planning authorities (subject
only to the Secretary of State�s call-in powers) are free to grant any planning
permissions they wish, CPOs must be con�rmed by the Secretary of State
(who can therefore prevent any misuse of the local authority�s compulsory
acquisition powers): para 41. Whilst I have di–culty with that reasoning,
I nevertheless agree with Lord Phillips PSC and Lord Hope of Craighead
DPSC that, even assuming that Tesco�s RHS o›er would not have been a
material consideration had Wolverhampton been determining a planning
application, it was none the less material in the context of the decisions the
council were in fact required to take here. These were, �rst, whether
Wolverhampton should compulsorily acquire land to facilitate the
development of the site (for which both rival developers had the requisite
planning permission) and, if so, second, whose land should be acquired�
should it be Tesco�s land to enable Sainsburys to develop the site or vice
versa (i e who should be the preferred developer)?

181 I understand all of us to agree that Wolverhampton were amply
entitled to exercise their section 226power of compulsory acquisition here: as
I noted at paras 164 and 165 above, self-evidently both the section 226(1)(a)
and the section 226(1A) conditions were satis�ed and the development of the
site was only going to take place if Wolverhampton did indeed exercise this
power. As Lord Hope DPSC observes, however, this power could not be
exercised until Wolverhampton had also decided the second question before
them: which of the two developers to choose. There seems to me no basis in
authority or reason for holding that in reaching this second decision
Wolverhampton were required to ignore the o›-site bene�t (unconnected
though I am now assuming it to be) on o›er from Tesco. I would on the
contrary hold it to be a material consideration for the purposes of deciding
which of the rival developers to prefer and whose land, therefore, should be
the subject of compulsory purchase under section 226. That is precisely what
was held at �rst instance here and I can but echo Lord Phillips PSC�s plaudits
for the passage in Elias J�s judgmentwhich he quotes in full at para146.

182 It is essentially on this basis, rather than by reference to
Wolverhampton�s power of disposal of acquired land under section 233, that
for my part I would hold Tesco�s o›er to have been a material consideration
(even assuming that it would not have been so in the planning context).
I think it di–cult for Tesco to invoke section 233 here. True, section 233
would to my mind plainly entitle a planning authority to have regard to an
o›-site bene�t such as Tesco o›ered here in deciding how to exercise their
section 233 power. (Although, as Baroness Hale of Richmond and Lord
Mance JJSC point out, no wholly extraneous bene�ts were o›ered or
considered in Standard Commercial Property Securities Ltd v Glasgow City
Council (No 2) 2007 SC (HL) 33, it is surely implicit in that decision�and,
indeed, in the respective legislative requirements in both England and
Scotland in e›ect to get what I called there (para 68) ��the best overall deal
available���that, by the same token as a cash biddingmatchwould have been
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possible, so too would have been an o›er of other bene�ts, however
extraneous. Why ever not? I do not regard this as inconsistent with what
I said at para 75 of my judgment in the Standard Commercial case�quoted
by Lord Walker of Gestingthorpe JSC at para 85: my quarrel there was with
the disappointed developer�s submission that the planning authority should
itself have initiated a biddingwar. It is quite another thing to say that they are
precluded by law from accepting o›ers ofmoney or other extraneous bene�ts
when they come to dispose of a compulsorily acquired development site.)

183 My di–culty with section 233, however, is, as Baroness Hale JSC
points out, that it puts the cart before the horse. Unless and until the
Secretary of State con�rms a section 226 compulsory purchase order, the
local authority has no land to dispose of. I do not see the council here,
therefore, as entitled to have regard to their section 233 powers when
exercising their section 226 powers. I would be concerned also that on this
approach the council might be statutorily obliged to accept Tesco�s o›er in
order to obtain ��the best overall deal available���instead of merely being
required to regard it as a material consideration, it being a matter for the
council (and, in subsequent con�rmation proceedings, the Secretary of State)
to give it such weight, if any, as they thought right. (Indeed, as I observed
earlier (at para 162), it might be that the Secretary of State, unlike
Wolverhampton, will regard Sainsbury�s substantial larger interest in the site
as the determining factor here�rather as the Secretary of State in the Tesco
case [1995] 1WLR 759, thought it only fair to Sainsbury�s to give no weight
to Tesco�s ��wholly disproportionate�� £6.6m o›er to fund the link road: see
para 173(4) above. That, however, in this case as in that, would be entirely a
matter for the planning authorities, not for this court.)

184 All that said, I do not regard section 233 as central to either Lord
Phillips PSC�s or Lord Hope DPSC�s reasoning in this case. Still less did it
colour Elias J�s approach; indeed, section 233 �nds no mention whatever in
his judgment.

185 Really what it all comes to is this. It is irrational and unsatisfactory
that (in the view of the majority) Tesco�s o›er here would have had to be
ignored in a competitive planning context. It is quite unnecessary and (as
Lord Phillips PSC and Lord Hope DPSC observe) would be unfortunate if
this irrationality were carried over into the compulsory purchase context
within which the present issue arises.

186 In the result I would answer the question I posed in para 160: no,
not even if the bene�ts are wholly unconnected with the proposed
development, and dismiss this appeal. As indicated, I would do so
essentially for the reasons given by Elias J at �rst instance rather than those
given by the Court of Appeal.

Appeal allowed.
Declaration accordingly.

JILL SUTHERLAND, Barrister
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1. INTRODUCTION  

 

1.1. Mr Geoffrey Carpenter and Mr Peter Carpenter (the "Owners") own the freehold interest to 

Little Denmead Farm, which covers plots 1-32, 1-32a, 1-38, 1-51, 1-57, 1-69, 1-70, 1-71, and 

1-72, and they also benefit from a right of way granted by deed of easement over plots 1-60, 

1-63, and 1-65, such plot numbers as shown on the latest revised Land Plans (document 

reference  [REP6-007]) (the "Owners' Property").  

 

1.2. The Applicant is seeking compulsory acquisition powers over the Owners' Property.  

 

1.3. The Applicant is in particular seeking to permanently compulsorily acquire the freehold interest 

to plot 1-32 because it proposes to construct a permanent access road (amongst other things) 

on and through plot 1-32.  

 

1.4. The Owners have submitted throughout the Examination, and most recently at Deadline 7, its 

detailed reasons as to why there is no need for the Applicant to seek permanent compulsory 

acquisition powers due to this proposed permanent access road.  

 

1.5. The Owners have submitted evidence showing there is no need for such permanent access 

after construction of the proposed application works.  

 

1.6. There are alternative accesses that can be used by the Applicant during the operation of the 

proposed application development.  Those alternatives were submitted to the ExA in document 

references.  

 

1.7. The Owners cannot accept the maintenance of a temporary construction road on their land is 

justification for the grant of compulsory acquisition powers to the Applicant under section 122 

Planning Act 2008 and pursuant to the relevant tests in guidance issued by the Ministry of 

Housing, Communities, and Local Government entitled 'Planning Act 2008 – Guidance related 

to procedures for the compulsory acquisition of land' (September 2013) ("Planning Act CPO 

Guidance").   

 

1.8. Without repeating the Owners' detailed positon in relation to this issue, we refer the Examining 

Authority (ExA) to the following submissions by the Owners in relation to the need for a 

permanent access road to the proposed converter station over the Owners' Property and the 

alternative accesses and related protective provisions submitted by the Owner for the ExA to 

consider:  
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1.8.1.  Written submission in relation to the Issue Specific Hearing 1 (document reference 

[REP5-107]);  

 

1.8.2.  Owners' transcript of oral submissions to be made at Compulsory Acquisition Hearing 2 

relating to access (document reference [REP5-108]);  

 

1.8.3.  Owners' draft protective provisions and draft heads of terms for a proposed DCO 

Obligation relating to access (document reference [REP5-109]);  

 

1.8.4.  Owners' post hearing note on Scope of Proposed Authorised Development (document 

reference [REP6-135]), Section K; and 

 

1.8.5. Owners' submission at Deadline 7 of the Examination entitled 'Statement in relation to the 

Carpenters' Proposal for Alternative Accesses and Protective Provisions in relation to 

Little Denmead Farm' (document reference [REP7-119]). 

 

1.9. It is recognised that the Applicant submitted their response at [REP7-075] contemporaneously 

to the Owner's submissions at [REP7-119]. However, in order to aid the ExA further the Owner 

would like to clarify the remaining points of contention in regards to access over the Owner's 

Property after review of the Applicant's submissions in document reference [REP7-075] 

('Appendix A of the 'Applicant's Responses to Deadline 6 Submissions – Hearings – 

Appendices').   
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2. KEY BACKGROUND 

 

2.1. The premise upon which the Owner and the Applicant continue to disagree is whether a 

permanent access road is required on plot 1-32 to install and replace transformers,  with the 

Owner contending that the permanent access road is not required and the alternative 

perimeter access suggested at [REP7-119] being suitable for the remaining light vehicle traffic 

which would require access.  

 

2.2. The reasoning for the Owners position was laid out at paragraphs 4.1-4.11 of the Owners' 

'Statement in relation to the Carpenters' Proposal for Alternative Accesses and Protective 

Provisions in relation to Little Denmead Farm (document reference [REP7-119]) . In  summary 

the Owners' reasons are that:  

 

2.2.1. The EIA Regulations required evaluation of the risk of transformer failure in the Converter 

Station if it were a qualifying risk. The Application EIA includes no evidence of the risk of 

such a failure. Therefore, the risk asserted by the Applicant limited company, in building 

its first Converter Station, appears no more than a generalised fear and concern and 

cannot be credible as a risk. If it is a credible risk, it follows that the Application EIA has a 

gap in its evidence and Regulation 4(2) precludes a grant of development consent in this 

Application. On the risk evaluation process undertaken by qualified experts on behalf of 

the Applicant, there can be no credible risk of transformer failure expected;   

  

2.2.2. In line with industry norm, a spare transformer is already envisaged to be located within 

the converter station, and so on the facts there can be no credible requirement nor need 

for a permanent access road to provide or replace a transformer in case of failure, as the 

Applicant desire, at most, to remove a failed transformer and replace it with a further 

spare;  

 

2.2.3. Rather than a single spare transformer, so far as the Applicant continues to exhibit 

generalised fears and concerns about transformer failure, the Applicant could store up to 

four spare transformers within the existing parameter volume of the Converter Station, 

this would rationally absolve fears of the Applicant of yet further spare transformers (or 

transformer parts) being asserted by it as being required, as evidenced by the Spare Parts 

building, contained within the parameter volume; 

  

2.2.4. As recorded by the Applicant in its Deadline 6 post hearing note entitled ' Applicant's 

Response to action points raised at ISH1, 2 and 3, and CAH 1 and 2' (document reference 

[REP6-063]), the Applicant's agent, Mr O'Sullivan, whilst stating it was not "standard" 

practice to store more than one spare transformer on the converter station site, did not 

dissent from the rational basis that multiple spares could be stored on site. This means 
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that storing more than one transformer on site is not impossible if it may be helpful to 

overcome the Applicant’s generalised fears as it embarks on its novel project.   

 

2.2.5. As recorded also by the Applicant in document reference [REP6-063], the Applicant's 

agent did not reject the principle that the alternative access proposed by the Owners 

along the eastern fringe of Little Denmead Farm could not serve “light vehicle” access 

for ongoing maintenance and inspection purposes (which is what the Owners are 

proposing. The Owners are not proposing, contrary to the Applicant's agent's assertion, 

that heavy maintenance vehicles use the alternative access route proposed by the 

Owners along the eastern fringe of their land). Therefore the Applicant accepts that this 

alternative route proposed along the eastern fringe of Little Denmead Farm can be used 

by light maintenance vehicles. 

 

2.2.6. It cannot be rationally said that a failed transformer could not (in some way) be unwired 

and the wires be re-wired to a close by spare (operational) transformer whilst leaving the 

then redundant transformer in situ. That would also be a practical and proportionate 

solution to the Applicant’s irrational and unfounded fears of transformer failure(s) already 

excluded as a relevant ”risk” from the EIA evaluation.  

 

2.2.7.  It cannot be rationally said that the parameter volume of the proposed converter station 

contains no space where a crane, in whole or unassembled parts, could not be stored.   

 

2.2.8.  As the Converter Station is self-extinguishing there is no need for immediate emergency 

access by heavy vehicles, and as such light emergency vehicles, including fire tenders, 

could and would be able to use the proposed perimeter access along the eastern fringe 

of Little Denmead Farm.  

 

2.3.  The Owners' proposed at [REP7-119] revised draft protective provisions and a draft DCO 

obligation that would enable the Applicant to retain access the Owner's Property and lay a 

temporary access road during the construction period over the same in order to construct the 

converter station. However, after construction, the temporary access road could – and more 

readily if appropriately constructed - should be physically removed, the relevant land restored, 

and the Applicant instead could use an alternative access, granted by the draft DCO 

obligations,  that runs along the eastern edge of the Owners' Property for the purposes of its 

periodic accessing the converter station for maintenance and inspection by light vehicle. A 

drawing showing the Owners' proposed alternative access route to be used after the 

construction of the converter station by light maintenance vehicles is attached at Appendix 1 

to this Statement. 
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2.4. There is no objective reasonable requirement for abnormal vehicles, nor heavy maintenance 

nor emergency vehicles to have a permanent access route over plot 1-32 as the converter 

station is self-extinguishing (in the event of a fire) and the Owners maintain that whilst it may 

not be "standard" to store more than one spare transformer on the site, that does not mean it 

will be impossible.  By the Applicant's own admission, the design of the converter station 

compound will be bespoke, not "standard". That design choice cuts both ways, including 

against the Applicant limited company.  
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3. SUMMARY OF APPLICANT'S RESPONSES AT DEADLINE 7 RELATING TO ACCESS 

 

3.1. The substantive points of the Applicant's submissions in relation to the proposed permanent 

access road can be found at paragraphs 2.8.1 – 2.8.4, and 8.5.4 of Appendix A to the 

'Applicant's Responses to Deadline 6 Submissions - Hearings - Appendices' (document 

reference [REP7-075]). 

 

3.2.  In Summary, the Applicant states at Appendix A of [REP7-075] that:  

 

3.2.1.  Location - The permanent access road is required to be in its currently proposed location 

on plot 1-32, to enable sufficient clearance from the overhead power cables, and ancient 

woodland of Stoneacre Copse, plot 1-32a, for the vehicles transporting the 300 tonne 

transformers. 

 

3.2.2.  Need - There is "no need" for four spare transformers to be located within the converter 

station compound, due to the transformers being designed and delivered to ensure the 

highest level of reliability and robustness.  Due to the lead time to replace a transformer 

of this type, typically nine months, it is the industry norm to have a single spare 

transformer available at site for in the "very unlikely event of failure";  

 

3.2.3. Removal of faulty transformer  - Exchanging a failed transformer is not a matter of re-

wiring and leaving in situ a faulty transformer, but rather requires a specialised contractor 

who will bring in all necessary tools, and equipment required to carry out an exchange;  

 

3.2.4.  Additional spare transformers - It would be extremely difficult to near impossible to 

find the space of four spare transformers of this type with mind to the required safety 

distances and circulation space for the safe operation of the transformers. The compound 

area would need to be increased; and  

 

3.2.5.  Regardless of the number of spare transformers, or any disassembled crane on site, the 

faulty transformer would have to be removed and transported off site.  

 

  



 

Page 7 of 21 

 

4. OWNER'S RESPONSE TO APPLICANT'S SUBMISSIONS AT DEADLINE 7 ON ACCESS 

 

The Owner's responses are divided into the following 5 sections:  

 

 Section A – general points 

 Section B – Location of access road due to clearance heights from overhead cables and 

Stoneacre Copse 

 Section C – The  need for spare transformers 

 Section D – Removal of faulty transformers 

 Section E  - Replacement of Spare transformers 

 

SECTION A - General points 

 

4.1. The sole reason advanced for the proposed access road to remain permanently on and across 

the Owners' Property is for generalised fear and concern by the Applicant that a transformer 

may fail during the design life of the Converter Station and a replacement fall to be borne into 

that Station to replace the failed transformer chosen to be removed instead of simply remaining 

in situ.  

 
4.2. The proposed converter station only needs to be accessed a maximum of 3 to 4 times a year 

for the purposes of general maintenance and inspection.  

 

4.3. Applicant has not disagreed that the Owners' proposed alternative access route along the 

eastern fringe of the Owners' Property for maintenance access and that it would be suitable 

for light maintenance vehicles. Provision of such access is accepted thereby as a reasonable 

alternative for periodic annual maintenance access to the otherwise unmanned Station. 

 

4.4. As such the Owners maintains their position put forward in [REP7-119], that regular, non-

exceptional, access by light vehicles for the purposes of general maintenance and inspection 

can be granted along the Owners' proposed alternative access route along the eastern fringe 

of the Owners' Property.  

 

4.5. This alternative access route for light vehicles can be secured through the Owners' proposed 

protective provisions and the Owners' proposed DCO obligation.  
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OWNER'S RESPONSE TO APPLICANT'S SUBMISSIONS AT DEADLINE 7 ON ACCESS 

SECTION B - Location of access road due to clearance heights from overhead cables and Stoneacre 

Copse 

4.6. The Applicant explains that the transformers will be transported to the converter station during 

the construction period, using the temporary access road to be laid over plot 1-32.  

 

4.7. On the Applicant's own evidence in paragraph 2.8.2 of Appendix A to [REP7-075], and as 

described in more detail above, the Applicant confirms that the need to replace a transformer 

is a "very unlikely event" and that  "The transformers are designed and delivered to ensure the 

highest level of reliability, robustness and to industry standard". (Emphasis added)  

 

4.8. The Applicant does not assess the failure of a transformer as a credible “risk” in its 

Environmental Statement evaluation. The Applicant's assertion that the location of a 

permanent access road is needed in that particular location is therefore not credible. The 

Applicant has not assessed the transportation of a spare transformer as a "need", and 

therefore the consideration of cable height clearances etc is a moot point. 

 

4.9. Should there be an unlikely transformer failure, the Owners submit that there are credible 

options open to the Applicant to lay a temporary access track for heavy vehicles across plot 

1-32 after the construction of the converter station.  These alternative options are set out at 

Appendix 4 to this Statement. The Applicant would have ample time to lay such a temporary 

access should a spare transformer be needed during the operation of the converter station, as 

the Applicant confirms in paragraph 2.8.1 of Appendix A to REP7-075 that "…the lead time to 

replace a transformer of this type, typically nine months,".  Nine months would be more than 

enough time to lay one of the options for a temporary access during operation that are set out 

in Appendix 4 to this Statement. 

 

4.10. Finally, the Applicant has not said it would be "impossible" to store spare transformers on te 

site, only that it would be difficult.  

 

4.11. As the Applicant itself is not asserting its generalised fear and concern of needing a spare 

transformer as likely. Its assertion that a permanent access road needs to be situated across 

plot 1-32 due to cable height clearances and the location of Stoneacre Copse is a moot point.  

 

4.12. The Owners have submitted credible options for a temporary access during operation of the 

converter station over plot 1-32 in Appendix 4 to this Statement.  The Owners remain willing 

to amend their draft DCO obligation and protective provisions submitted at Deadline 7 (see the 

'Statement in relation to the Carpenters' Proposal for Alternative Accesses and Protective 
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Provisions in relation to Little Denmead Farm' (document reference [REP7-119]) to 

accommodate one of these options should the ExA direct to do so.  
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OWNER'S RESPONSE TO APPLICANT'S SUBMISSIONS AT DEADLINE 7 ON ACCESS 

SECTION C - Asserted “Need" – the statutory test – “required for”  

4.13.  The Planning Act 2008 ("Act")  and guidance from the Department of Communities and Local 

Government 'Planning Act 2008 – Guidance related to procedures for the compulsory 

acquisition of land – September 2013' ("Guidance") require that compulsory acquisition powers 

in development consent orders should be used only when “all reasonable alternatives” have 

been explored, that is, as a last resort.  

 

4.14.  Sections 122(1), (2), and (3)  of the Planning Act 2008 ("Act") provide that a development 

consent order may authorise the compulsory acquisition of land only if the Secretary of State 

is satisfied that the following conditions are met; that the land is: 

 required for the development to which the development consent relates; 

 is required to facilitate or is incidental to that development; or 

 is replacement land which is to be given in exchange for commons, open spaces etc.; 

and  

 there is a compelling case in the public interest for the land to be acquired 

compulsorily. 

 

4.15. Paragraph 8 of the Planning Act CPO Guidance requires, importantly, that one of the 

considerations the Secretary of State should have regard to is that the "applicant should be 

able to demonstrate to the satisfaction of the Secretary of State that all reasonable 

alternatives to compulsory acquisition (including modifications to the scheme) have been 

explored"  (Our emphasis added).  

 

4.16. This is in contrast to the consideration that a confirming authority must take when using their 

compulsory purchase powers under the Town and Country Planning Act 1990 ("TCPA") which 

is where the acquiring authority is expected to 'demonstrate that they have taken reasonable 

steps to acquire all of the land and rights included in the Order by agreement'  as laid out in 

government guidance ("TCPA Guidance"). 

 

4.17.   This evidences that in the Planning Act CPO Guidance there is an additional requirement for 

all reasonable steps to be demonstrated, which is a higher and more onerous test than the 

one expected by the TCPA Guidance. 

 

4.18.  Despite this, the TCPA Guidance still contends that 'compulsory purchase is intended as a 

last resort.'  So it can be inferred that the Planning Act CPO Guidance extends an equal if not 

more strict requirement under the Act through the addition of 'all' that CPO powers only be 

included as a matter of last resort. 
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4.19. The Applicant generalised fear and concern is helpfully moderated where it states in 

paragraph 2.8.1 of Appendix A to [REP-075] that: (Emphasis added)  

 

"There is not a need for four spare transformers to be located at a converter station for an 

interconnector". 

 

4.20. The Applicant may recall that the land within plot 1-32 is asserted by it as required to be 

permanently compulsorily acquired because the permanent access road is required to 

transport spare transformers. The Applicant must therefore rationally demonstrate its 

requirement for the transformer(s) to be transported as opposed to being stored on site. The 

Planning Act CPO Guidance requires the Applicant to take “all reasonable steps” to avoid 

compulsory acquisition, therefore there is a need for the Applicant to properly consider whether 

it can store more spare transformers on site – there IS a need for more spare transformers 

to be located on site in order to avoid compulsory acquisition. The AP need do nothing. 

See Prest’s case. 

 

4.21. By inexplicably rejecting the Owners' helpful suggestion that more spare transformers are 

stored on site, the Applicant is not meeting the requirements set out in paragraph 8 of the 

Planning Act CPO Guidance and failing to take “all reasonable steps” to avoid cpo.  

 

4.22. Separately, the Applicant contends that a spare transformer is not required anyway due to 

such transformers being designed and delivered to ensure the highest level of reliability and 

robustness, and that because there is a "very unlikely event of failure". If that is the case then 

the Applicant has no case that a permanent access road is required in order to transport spare 

transformers if the Applicant itself does not think a spare is needed in the first place. There is 

no justification for permanently acquiring all the land on plot 1-32 premised on irrational 

generalised fears and concerns, and there is in fact no justification for a permanent access 

road.  

 

4.23. The Applicant has failed to demonstrate any need to locate more spare transformers within 

the converter station, and admits that it would not be impossible to do so (“near impossible” is 

not impossible and so it could be done). There can be no justification of authorising compulsory 

acquisition powers on this basis.  
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OWNER'S RESPONSE TO APPLICANT'S SUBMISSIONS AT DEADLINE 7 ON ACCESS 

SECTION D - Removal of a Faulty Transformer  

4.24. The Applicant posits in paragraph 2.8.1 of Appendix A of [REP7-075] that it is "a very unlikely 

event" that a transformer could fail.  

 

4.25. We note that the Applicant does not classify the failure of a transformer as a possible major 

disaster or risk in its environmental statement.  

 

4.26. The failure of a transformer is, as we have found by reviewing other similar projects, not 

considered to be a major or any risk by other (experienced) DCO applicants as an issue that 

needs to be considered.  

 

4.27. For example, no mention was made in chapter 24 (the transport section) of the environmental 

statement for the Norfolk Vanguard DCO – a copy of which is attached at Appendix 2 to this 

Statement -  (which also involved constructing a converter station attached to a wind farm) of 

the risk of transformer failure and the need to transport spare transformers.  The Norfolk 

Vanguard Design and Access Statement (a copy of which is attached at Appendix 3 to this 

Statement) also did not contain details of the need to transport spare converters after its 

converter station was constructed. 

 

4.28. The Applicant's assertion therefore that a permanent access road is needed in order to 

remove a faulty transformer is not credible. 

  

4.29. The Applicant has not evaluated transformer failure as a risk in its environmental statement, 

which means that it cannot satisfy the requirements in section 122 Planning Act 2008 that 

there is a need for the compulsory acquisition of land for the purposes of a permanent access 

road.  

 

4.30. There is no justification for the grant of compulsory acquisition powers on the basis that a 

permanent access road is required to remove faulty transformers. 

 

4.31. If the Owners are incorrect in their position it follows that the App on EIA on major disasters 

is fundamentally flawed if this could be a major disaster. Regulation 4(2) would preclude a 

grant of a DCO if the Applicant were to be believed in relation to a risk of transformer failure 

requiring an additional transformer to that spare already envisaged on the Converter Station 

footprint. 
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OWNER'S RESPONSE TO APPLICANT'S SUBMISSIONS AT DEADLINE 7 ON ACCESS 

SECTION E - Replacement of a Spare Transformer  

 

4.32. The Applicant has stated that due to the reliability and robustness of the transformers, and 

the highly unlikely event of their failing, only one transformer would be required and that the 

storage of four spare transformers would not be suitable, due to the clearance requirements 

for each transformer within the parameter volume. One spare transformer is already envisaged 

to be kept on the Station site. That itself meets any requirement for a spare and a risk of 

requiring a further spare cannot be a credible requirement, including because of the risk 

evaluation of the EIA submitted in support of the Application. 

 

4.33. The Applicant, however, has failed to consider whether even just two spare transformers 

would be suitable, and would remove any substantive risk that additional spares would have 

to be brought to the Converter Station.  

 

4.34. If the Converter Station is designed to have a life of 40 years, and we are to assume that the 

transformers are designed to function for that entire period “to the highest level” of reliability, 

then over time the Applicant’s generalised fear and concern about a speculative need for two 

spare transformers on site would diminish, that whilst at the beginning of the period two 

transformers might be prudent to have on site, as the age of the site progresses towards 40 

year end, the risk of multiple transformers failing would reduce over time, and as such the fear 

and concern of a need for multiple replacements beyond the single spare would reduce also.  

 

4.35. The Owner considers that to further address the Applicant’s generalised fears and concerns, 

notwithstanding the absence of a credible risk (evidenced by the lawful evaluation of risks in 

the EIA supporting the Application), that there are then four theoretical scenarios, which might 

describe the relationship between the theoretical requirement for a permanent access road, 

and the transport of transformers to and from the Converter Station: 
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A. Removal of faulty transformers 

mandatory & replacement of a 

Spare Transformer imperative due 

storage of only one spare at the 

Converter Station 

B. Removal of faulty transformers, 

optional & replacement of a spare 

transformer optional, or at the least 

not imperative, due to the storage 

on site of multiple spare 

transformers  

C. Removal of faulty transformers 

mandatory & replacement of a 

spare transformer optional, or at 

the least not imperative, due to the 

storage on site of multiple spare 

transformers  

D. Removal of faulty transformers, 

optional & replacement of a spare 

transformer imperative due storage 

of only one spare at the Converter 

Station  

 

4.36. The Applicant has not presented any reasonable evidence to determine which of the four 

above (A-D) theoretical scenarios apply in this case.  

 

4.37. The Owner accepts that in the case of theoretical option A and C above, where the removal 

of a faulty transformer is mandatory, there might be the requirement to transport them off site. 

However,  the Owners equally maintain that there is no justification or need for a permanent 

access road in order to do this. There are credible alternative options to create a temporary 

access road during the operation of the converter station to facilitate the removal of faulty 

transformers and those options are set out at Appendix 4 to this Statement.  

 

4.38. However, in the case of theoretical options B and D, where the removal of the faulty 

transformers is optional, the only remaining reason for a continuing need for an access road, 

is the failure to store on site the requisite equipment to enable the site to function as intended 

for the full total of its design life. Again, either a temporary access can be created as per one 

of the options set out in Appendix 4 to this Statement, or equipment can be transported by 

light vehicles along the alternative access route shown at Appendix 1 to this Statement. 

 

4.39. The Applicant cannot also require flexibility through Rochdale Envelope principles but at the 

same time assert that, as a matter of detail, there is no space for additional spare transformers. 

The matter of space for spare transformers as is a matter of detailed design that can be 

resolved by the Applicant in due course. Rochdale cuts both ways. 
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APPENDIX 1 

 

OWNERS' PROPOSED ALTERNATIVE ACCESS ROUTE FOR USE AFTER THE 

CONSTRUCTION OF THE CONVERTER STATION BY LIGHT MAINTENANCE VEHICLES 

  





Ordnance Survey Crown Copyright 2021. All rights reserved. 
Licence number 100022432. 
Plotted Scale - 1:2500. Paper Size – A4 Accessway Plan 

– Plan 2 of 2
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APPENDIX 2 

NORFOLK VANGUARD DCO – CHAPTER 24 OF ENVIRONMENTAL STATEMENT 
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WCS Worst Case Scenario 

 

Terminology 

Cable Relay Station  

Primarily comprised of an outdoor compound containing reactors (also called 
inductors, or coils) and switchgear to increase the power transfer capability of 
the cables under the HVAC technology scenario as considered in the PEIR. This is 
no longer required for the project as the HVDC technology has been selected.  

Control Point 
A location that provides the checks and controls for the movement of HGVs and 
employees. 

Delivery  
A delivery is the process of transporting goods from a source location to a 
predefined destination. A delivery will generate two vehicle movements (an 
arrival and departure) 

Jointing pit 
Underground structures constructed at regular intervals along the cable route to 
join sections of cable and facilitate installation of the cables into the buried 
ducts. 

Landfall Where the offshore cables come ashore at Happisburgh South 

Landfall compound Compound at landfall within which HDD drilling would take place 

Link boxes 
Underground chambers or above ground cabinets next to the cable trench 
housing low voltage electrical earthing links. 

Mobilisation area 

Areas approximately 100 x 100m used as access points to the running track for 
duct installation. Required to store equipment and provide welfare facilities. 
Located adjacent to the onshore cable route, accessible from local highways 
network and suitable for the delivery of heavy and oversized materials 
and equipment. 

National Grid new / 
replacement overhead line 
tower 

New overhead line towers to be installed at the Necton National Grid substation. 

National Grid overhead line 
modifications 

The works to be undertaken to complete the necessary modification to the 
existing 400kV overhead lines 

National Grid substation 
extension 

The permanent footprint of the National Grid substation extension 

National Grid temporary 
works area 

Land adjacent to the Necton National Grid substation which would be 
temporarily required during construction of the National Grid substation 
extension. 

Necton National Grid 
substation 

The existing 400kV substation at Necton, which will be the grid connection 
location for Norfolk Vanguard 

Onshore 400kV cable route 
Buried high-voltage cables linking the onshore project substation to the Necton 
National Grid substation 

Onshore cable route 
The 45m easement which will contain the buried export cables as well as the 
temporary running track, topsoil storage and excavated material during 
construction. 

Onshore cables 
The cables which take the electricity from landfall to the onshore project 
substation. 

Onshore infrastructure 
The combined name for all onshore infrastructure associated with the project 
from landfall to grid connection. 
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Onshore project area 

All onshore electrical infrastructure (landfall; onshore cable route, accesses, 
trenchless crossing technique (e.g. Horizontal Directional Drilling (HDD)) zones 
and mobilisation areas; onshore project substation and extension to the Necton 
National Grid substation and overhead line modification) 

Onshore project substation 

A compound containing electrical equipment to enable connection to the 
National Grid. The substation will convert the exported power from HVDC to 
HVAC, to 400kV (grid voltage). This also contains equipment to help maintain 
stable grid voltage. 

Running track 
The track along the onshore cable route which the construction traffic would 
use to access workfronts. 

The Applicant Norfolk Vanguard Limited 

The project 
Norfolk Vanguard Offshore Wind Farm, including the onshore and offshore 
infrastructure. 

Transition pit 
Underground structures that house the joints between the offshore export 
cables and the onshore cables. 

Trenchless crossing zone 
(e.g. HDD)  

Temporary areas required for trenchless crossing works. 

Vehicle movement A single trip (i.e. either an arrival to, or departure from site) for the transfer of 
employees or goods. 

Workfront The 150m length of onshore cable route within which duct installation would 
occur 
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24 TRAFFIC AND TRANSPORT 

 Introduction 24.1

 This chapter of the Environment Statement (ES) considers the potential traffic and 1.

transport impacts of the Norfolk Vanguard project (hereafter ‘the project’) in 

relation to the onshore project area.   

 This chapter provides an overview of the existing conditions and environment with 2.

regard to traffic and transport matters and assesses potential impacts and associated 

mitigation on sensitive receptors during the construction, operation and 

decommissioning phases of the project.  The proposed methodology adhered to for 

the Environmental Impact Assessment (EIA) and Cumulative Impact Assessment (CIA) 

is discussed in section 24.4.   

 In accordance with the Overarching National Policy Statement (NPS) for Energy EN-1, 3.

this chapter contains a ‘Transport Assessment’ to determine the significance of the 

project in the context of its traffic and transport effects. 

 Figures which accompany the text in this chapter are provided in Volume 2 Figures.   4.

 It should be noted that the project’s traffic and transport effects have the potential 5.

to impact on environmental receptors discussed in other chapters within the ES.  The 

relevant chapters to consider are: 

 Chapter 25 Noise and Vibration; 

 Chapter 26 Air Quality;  

 Chapter 27 Human Health; and 

 Chapter 31 Socio-economics. 

 Legislation, Guidance and Policy 24.2

 Legislation and Policy  24.2.1

 There are a number of pieces of legislation, policy and guidance applicable to traffic 6.

and transport.  The following sections provide detail on key pieces of international 

and UK legislation, policy and guidance which are relevant to this chapter. 

 National Policy Statements 24.2.2

 The assessment of potential traffic and transport impacts has been made with 7.

specific reference to the NPSs.  NPS set out policies or circumstances that the UK 

Government consider should be taken into account when making decisions on 

Nationally Significant Infrastructure Projects (NSIP).  All six energy NPS received 

designation by the Secretary of State (SoS) for Energy and Climate Change on 19 July 
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safeguarding the primary function and purpose of the Strategic Road Network. 

 Under the heading of ‘Environmental Impact’ Circular 02/2013 notes that: 19.

 “…developers must ensure all environmental implications associated with their 

proposals, are adequately assessed and reported so as to ensure that the 

mitigation of any impact is compliant with prevailing policies and standards.  

This requirement applies in respect of the environmental impacts arising from 

the temporary construction works and the permanent transport solution 

associated with the development, as well as the environmental impact of the 

existing trunk road upon the development itself”. 

 The Circular 02/2013 details access requirements specifically for wind turbines and 20.

states that: 

 “The promoter of a wind farm should prepare a report covering the 

construction, operation and de-commissioning stages of the development.  From 

this, the acceptability of the proposal should be determined and any mitigating 

measures should be identified” 

 Access to the site for construction, maintenance and de-commissioning should 

be obtained via the local road network and, normally, there should be no direct 

connection to the strategic road network” 

 Swept path analyses should be provided by the developer for the abnormal load 

deliveries to the site.” 

 Under the heading of ‘Access, The Strategic Road Network’ Circular 02/2013 notes 21.

that:  

 ”The creation of new accesses to the strategic road network can impact on its 

ability to fulfil the function of facilitating the safe and effective movement of 

goods and people in support of economic growth by compromising traffic 

movement and flow” 

 “The Highways Agency will adopt a graduated and less restrictive approach to 

the formation or intensification of use of access [to the presumption against for 

motorway access] to the remainder of the strategic road network.  However, the 

preference will always be that new development should make use of existing 

junctions.  Where a new junction or direct means of access is agreed, the 

promoter will be expected to secure all necessary consents, and to fund all 

related design and construction works” 

 Guidelines for the Environmental Assessment of Road Traffic 24.2.6

 The Guidelines for the Environmental Assessment of Road Traffic (GEART) (Institute 22.



 

                       

 

June 2018  Norfolk Vanguard Offshore Wind Farm PB4476-005-024 
  Page 8 

 

of Environmental Assessment, 1993) relate to the assessment of the environmental 

impacts of road traffic associated with new developments, irrespective of whether 

the developments are to be subject to formal Environmental Impact Assessments 

(EIAs).   

 The purpose of the guidelines is to provide the basis for systematic, consistent and 23.

comprehensive coverage for the appraisal of traffic impacts arising from 

development projects.  Impacts that may arise include: pedestrian severance and 

amenity, driver delay, accidents and safety and noise, vibration and air quality.  

Further details on the assessment methodology undertaken for the project in 

relation to traffic and transport can be found in section 24.4. 

 DfT Transport Assessment Guidance and Successors 24.2.7

 The DfT Transport Assessment guidance referred to in NPS EN-1, was withdrawn in 24.

October 2014 and was replaced with DCLG Planning Practice Guidance (PPG).  For 

the purpose of assessing the project’s impact the relevant PPG is ‘Travel Plans, 

Transport Assessment and Statements’ (henceforth referred to as the Transport 

PPG). 

 The Transport PPG sets out the key principles to be adopted when developing a 25.

Transport Assessment as follows: 

 Proportionate to the size and scope of the proposed development to which they 

relate and build on existing information wherever possible; 

 Established at the earliest practicable possible stage of a development proposal; 

 Be tailored to particular local circumstances (other locally-determined factors 

and information beyond those which are set out in this guidance may need to be 

considered in these studies provided there is robust evidence for doing so 

locally); 

 Be brought forward through collaborative ongoing working between the local 

planning authority/transport authority, transport operators, rail network 

operators, Highways Agency (now Highways England) where there may be 

implications for the strategic road network and other relevant bodies. 

 The Transport PPG key principles have shaped the development of the ES and can be 26.

seen throughout the document. 

 Consultation 24.3

 Consultation is a key driver of the EIA and ES, and is an ongoing process throughout 27.

the lifecycle of the project, from the initial stages through to consent and post-

consent.  To date, consultation regarding traffic and transport has been conducted 
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 The traffic and transport assessment methodology follows the principles set out in 31.

Chapter 6 (EIA Methodology) and adopts the ‘project wide’ significance evaluation.  

However, these principles have been augmented by traffic and transport specific 

methodologies (as prescribed in GEART) to inform a significance evaluation.  

 Scale of Assessment 24.4.1

 Having identified the traffic and transport study area, GEART suggests application of 32.

the following rules to define the extent and scale of the assessment required: 

a. Rule 1: Include highway links where traffic flows are predicted to increase by 

more than 30% (or where the number of Heavy Goods Vehicles (HGVs) is 

predicted to increase by more than 30%); and 

b. Rule 2: Include any other specifically sensitive areas where traffic flows (or HGV 

component) are predicted to increase by 10% or more. 

 In justifying these rules GEART examines the science of traffic forecasting and states: 33.

 “It is generally accepted that accuracies greater than 10% are not achievable.  It 

should also be noted that the day to day variation of traffic on a road is 

frequently at least some + or -10%.  At a basic level, it should therefore be 

assumed that projected changes in traffic of less than 10% create no discernible 

environmental impact. 

 …a 30% change in traffic flow represents a reasonable threshold for including a 

highway link within the assessment.” 

 Changes in traffic flows below the GEART rules (thresholds) are assumed to result in 34.

no discernible or negligible environmental effects and have therefore not been 

assessed further as part of this study.    

 The exception to the GEART Rule 1 and 2 is the consideration of the effects of driver 35.

delay and road safety.  These effects can be potentially significant when high 

baseline traffic flows are evident, and a lower change in traffic flow can be 

potentially significant.  Full details of the methodology adopted for these effects are 

set out in section 24.6.   

 GEART sets out consideration and, in some cases, thresholds in respect of changes in 36.

the volume and composition of traffic to facilitate a subjective judgement of traffic 

impact and significance. 

 The following environmental effects have been identified as being susceptible to 37.

changes in traffic flow and are appropriate to the local area. 
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 Severance 24.4.1.1

 Severance is the perceived division that can occur within a community when it 38.

becomes separated by a major traffic artery.  The term is used to describe a complex 

series of factors that separate people from both places and other people.  Severance 

may result from the difficulty of crossing a heavily trafficked road or a physical 

barrier created by the road itself.  It can also relate to relatively minor traffic flows if 

they impede pedestrian access to essential facilities.  Severance effects could equally 

be applied to residents, motorists, cyclists or pedestrians.  

 GEART suggests that changes in total traffic flow of 30%, 60% and 90% are 39.

considered to be ‘slight’, ‘moderate’ and ‘substantial’ respectively. 

 Pedestrian amenity 24.4.1.2

 Pedestrian amenity is broadly defined as the relative pleasantness of a journey and is 40.

considered to be affected by traffic flow, traffic composition and pavement width 

and separation from traffic.  The definition of amenity also takes into consideration 

pedestrian fear and intimidation, consideration of the exposure to noise and air 

pollution, and the overall relationship between pedestrians and traffic.   

 GEART suggests that a threshold of a doubling of total traffic flow or the HGV 41.

component may lead to a negative impact upon pedestrian amenity. 

 Road safety 24.4.1.3

 The salient GEART guidance on road safety is as follows: 42.

 “Where a development is expected to produce a change in the character of 

traffic (e.g. HGV movements on rural roads), then data on existing accidents 

levels may not be sufficient.  Professional judgement will be needed to assess 

the implications of local circumstances, or factors which may elevate or lessen 

the risk of accidents, e.g. junction conflicts.” 

 Driver delay 24.4.1.4

 GEART recommends the use of proprietary software packages to model junction 43.

delay and hence increased vehicle delays.  However, it is noted that vehicle delays 

are only likely to be significant when the surrounding highway network is at, or close 

to, capacity.   

 The ETG has identified sensitive junctions that require an assessment of potential 44.

delays for drivers during peak hours. 

 The assessment therefore seeks to disaggregate the peak hour traffic movements on 45.

to these junctions to facilitate a judgement of the potential significance of the driver 

delay effects. 









 

                       

 

June 2018  Norfolk Vanguard Offshore Wind Farm PB4476-005-024 
  Page 26 

 

 Recent development, either built or under construction (which is not considered 

as part of the baseline); 

 Approved development, awaiting implementation; and 

 Proposals awaiting determination within the planning process with design 

information in the public domain.  

 The CIA involves consideration of whether impacts on a receptor can occur on a 59.

cumulative basis between the project and other activities, projects and plans for 

which sufficient information regarding location and scale exist. 

 For further details of the methods used for the CIA for traffic and transport, see 60.

section 24.8.  

 Transboundary Impact Assessment 24.4.7

 There are no transboundary impacts with regard to traffic and transport as the 61.

onshore project area is entirely within the UK and would not be sited in proximity to 

any international boundaries.  Transboundary impacts are therefore scoped out of 

the assessment and are not considered further. 

 Scope 24.5

 Study Area 24.5.1

 The onshore project study area includes the following elements: 62.

 Landfall; 

 Onshore cable route, accesses, trenchless crossing (e.g. Horizontal Directional 

Drilling (HDD)) zones and mobilisation areas; 

 Onshore project substation; and 

 Extension to the Necton National Grid substation and overhead line 

modification. 

 The traffic and transport study area has been informed by determining the most 63.

probable routes for traffic, for both the movement of materials and employees, and 

during construction, operational and decommissioning phases of the project.  The 

study area has been determined with reference to the Norfolk Road Hierarchy and 

assigns trip origins on the A class road network and trip ends at the components of 

the onshore project area which serve the onshore cable route.   

 Routes that extend outside of the onshore traffic and transport study area are routes 64.

where construction traffic has dissipated and/ or include roads with negligible 

sensitive receptors.  These parameters combine and do not represent significant 

impacts on the highway network. 





 

                       

 

June 2018  Norfolk Vanguard Offshore Wind Farm PB4476-005-024 
  Page 28 

 

produced.  The report describes the changes in traffic and network performance that 

are expected to occur with the implementation of the NNDR and the proposed 

transport interventions in the area.  

 Table 24.7 demonstrates that baseline traffic flow data for 65 links within the study 70.

area have been captured.  The remaining 14 links are based on estimated data as 

detailed within paragraph 76.   

 In addition to the data sources listed in Table 24.7, a desktop assessment was 71.

undertaken which included consideration of Personal Injury Collision (PIC) data 

utilising street view and mapping data.   

 High level open source PIC data for the most recent five year period (01.01.2012 to 72.

31.12.2016) was obtained for the study area from the website Crashmap (Crashmap, 

2017).  

 Full PIC data has been obtained from Norfolk County Council and Suffolk County 73.

Council for collision clusters identified by the high level Crashmap search.  

 Assumptions and Limitations 24.5.3

 The traffic data has been collected from a combination of sources which include the 74.

DfT Traffic counts.  However, DfT’s traffic counts for individual road links are 

estimates, as they are not always based on up-to-date counts made at these 

locations.  Where other more up-to-date sources of traffic data have been available, 

such as the commissioned classified ATCs, these have been used instead.  

 The DfT data utilised for the baseflows were taken from the 2015 counts which at 75.

the time of project inception was the latest available data.  The traffic counts have 

been through a series of consultations, review and extensively agreed through the 

ETG.  It is considered impractical to periodically update to the latest data and repeat 

the consultations and reviews. 

 The baseflows for 14 links have been estimated based on their location, 76.

characteristics and compared with adjacent link base flows which are of similar 

nature.  There are a number of limitations when using estimated data such as 

over/under estimating the baseflows.  Notwithstanding, it should be noted that all 

new links are of a minor status and thus have been predicted with low baseflows.  

 The Crashmap website utilises data approved by the National Statistics Authority and 77.

reported on by the DfT each year.  Incidents are plotted to within 10 metres of their 

location and as such, can sometimes appear to be off the carriageway when 

interrogated in detail.  
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 Existing Environment 24.6

 Characterisation of the existing environment has been informed through a number 78.

of sources, including: 

 Traffic count data from the DfT; 

 Desktop studies and site visits; 

 Personal injury collision data sourced utilising open source data; 

 Traffic surveys commissioned by Norfolk Vanguard Limited; and 

 Traffic count data from the Norfolk County Council, NNDR DCO application. 

 Highway Network 24.6.1

 The road network in the vicinity of the onshore project study area is illustrated on 79.

Figure 24.4.  Within the onshore study area, the principal highway network 

(managed by Norfolk County Council Highways) includes the A149, A140, and the 

A1067 whilst the A47 and A12 form part of the Strategic Road (Trunk Road) Network 

managed by Highways England.  Management and maintenance of the road network 

within Norwich is undertaken by Norwich City Council.  

 A route hierarchy for the whole of Norfolk has been developed by Norfolk County 80.

Council (Norfolk County Council, 2017) to encourage drivers to use the most 

appropriate route according to their destination and vehicle type.  These routes have 

been classified by the following categories and are shown in Appendix 24.1. 

 Trunk Roads; 

 Principal routes; 

 Main Distributor routes; 

 HGV routes; 

 Local Access routes; 

 Special routes; and 

 Tourist routes.  

 A-roads (Trunk Roads and Principal Routes) 24.6.1.1

 The A47 trunk route is identified in the Norfolk County Council Local Transport Plan 81.

(Norfolk County Council, 2011) as one of Norfolk’s key strategic connections, forming 

part of the Trans-European Transport Network.  The A47 provides the main east-

west road connection and routes from Great Yarmouth to the Midlands and the 

north of England.  Local to the study area, the A47 provides a key link between King’s 

Lynn, Norwich and Lowestoft.  The A47 is predominately a single carriageway road, 

widening to dual carriageway around the major urban areas (Norwich, Dereham, 

Swaffham and King’s Lynn).  
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 Six improvement schemes are proposed along the A47 corridor with an expected 82.

start date of 2019/2020.  These improvements comprise of: 

 A47 Wansford to Sutton dualling; 

 A47/A141 Guyhirn junction improvement; 

 A47 North Tuddenham to Easton dualling; 

 A47 Blofield to North Burlingham dualling; 

 A47/A11 Thickthorn junction improvement; and 

 A47 Great Yarmouth junction improvements including reconstruction of the 

Vauxhall Roundabout.     

 The A146 is a principal rural single carriageway road that connects the A47 south of 83.

Norwich, with the A1145 at Lowestoft.  This link joins to Lowestoft and onwards to 

Great Yarmouth, with both towns containing an operational port.   

 Diverging off the A146 is the A1145, a single carriageway road that leads into 84.

Lowestoft and terminates at its junction with the A12.  

 The A12 trunk road operates between Lowestoft and areas to the south including 85.

Ipswich.  The route connects to other Principal A class roads including the A146, 

A143 and A1145, as well as the A47 trunk road which allows travel to the north and 

to Great Yarmouth.  

 Leading north out of Great Yarmouth is the principal road A149, a single carriageway 86.

road that widens to dual carriageway along the Caister-on-Sea by-pass.  This road 

continues to Stalham, connecting to the A1151 and B1159.  

 The A1151 is a major road within the site study area, providing links between 87.

Norwich, Hoveton and Stalham, as well as the A149.     

 The A1067 provides direct links with Norwich and Fakenham.  The rural single 88.

carriageway road also offers connecting links to the B1145 and other minor roads.   

 The A1065 is a single carriageway road which connects the A47 at Swaffham to the 89.

A148 at Fakenham to the north.   

 Bounding the northern extent of the study area is the A148, a rural single 90.

carriageway that extends from Fakenham, through Holt and connects to Cromer.  

Links to the A1065, A1067, B1149 and A140 are all present along this route.   

 Heading north out of Norwich is the A140, a single carriageway A class road that by-91.

passes Aylsham and connects to Roughton.  Links to the A148 and A149 are present 

along this route allowing connection to the wider study area.     
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 B-roads 24.6.1.2

 A number of strategically important B class roads are located within, or offer access 92.

to, the wider study area.  These main roads offer access to minor roads and lanes 

located along the onshore cable route.   

 The B1145 is a single carriageway road that provides a link from Kings Lynn to 93.

Mundesley on the Norfolk coast.  The B1145 crosses a number of A roads (A140, 

A149, A1065 and A1067) and runs through a number of small towns such as 

Reepham, Cawston, Aylsham and North Walsham.   

 Within the study area, the B1149 provides a direct link between Norwich and Holt.  94.

This single carriageway leads out of the City’s outskirts through Horsford, providing a 

link with the town of Cawston.   

 The B1354 connects with the B1149 and routes southeast towards Aylsham.  It is a 95.

single carriageway road and passes by the Blickling Estate. 

 Deviating off the A149 into Broomholm is the B1159, a single carriageway B class 96.

road located within the study area.   

 The B1147, accessible off the A47, is a single carriageway road located to the east of 97.

Dereham that offers connection to Dereham Road.   

 The B1436 is a single carriage way that offers a link to Roughton via the A140 and 98.

A149.   

 The B1147 is a single carriageway that links the A1067 through Swanton Morley and 99.

onwards to Dereham. 

 Other roads 24.6.1.3

 Cromer Road, located off the A140 is a rural single carriageway that passes through 100.

Ingworth, a town north of Aylsham.   

 Located adjacent to the B1159 is Mill Common Road, a minor rural road located 101.

within the study area.   

 There are a total of 15 unclassified links which serve the final part of the journey to 102.

the onshore cable route (Local Access routes).  These links typically have narrow 

carriageways and are subject to very low baseline traffic flows. 

 Traffic Flow Data 24.6.2

 The baseline traffic flow data are summarised in Table 24.8 which includes the date 103.

and type of survey from which the data has been derived.  The sources that have 

provided the data are as discussed in section 24.5.2. 
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 Worst Case Scenario 24.7.2

 Norfolk Vanguard Limited has committed to using an HVDC solution to reduce the 124.

footprint of the onshore infrastructure.  Thus, the ES traffic assessment is based on 

the HVDC scheme and its specific requirements.  

 Chapter 5 Project Description sets out the strategy for Norfolk Vanguard to install 125.

cable ducts along the onshore cable route for Norfolk Boreas (the sister project to 

Norfolk Vanguard).  It is anticipated that these will be constructed and installed 

simultaneously for both projects within a single onshore cable route.  Therefore, this 

scenario is considered within this ES as associated development as part of the DCO 

application. 

 The Norfolk Boreas onshore cable installation and construction of the onshore 126.

project substation are considered within Norfolk Vanguard’s CIA which is detailed in 

section 24.8. 

 In summary, the maximum traffic generation would result from the construction of 127.

the following project onshore infrastructure components. 

1. Norfolk Vanguard HVDC landfall HDD drilling; 

2. Norfolk Vanguard and Norfolk Boreas HVDC onshore cable route duct 

installation; 

3. Norfolk Vanguard HVDC onshore project substation; and 

4. National Grid substation extension and overhead line modification. 

 The onshore duct installation /primary works are serviced by 14 mobilisation areas.  128.

The main function of the mobilisation areas is to provide a control point for HGVs 

delivering to the onshore cable route, as well as providing welfare facilities, parking 

for staff and storage areas for materials, plant and equipment. 

 The onshore cable route has been separated into 20 cable route sections (detailed in 129.

Figure 24.7) to inform the likely distribution of HGVs and employees on the highway 

network.  The HGV routes are graphically depicted on Figure 24.9. 

 Onshore infrastructure parameters – cable pull, joint and commission 24.7.2.1

 The cable pull stage for the project represents a lower construction intensity than 130.

that of the duct installation/primary works stages and therefore does not form part 

of the assessment worst case traffic scenario.  The derivation of cable pull traffic 

demand is as follows: 

 It is assumed that all cable pull and jointing activities would be concentrated within a 131.

single year (2024). A total of sixteen work gangs will construct 96 joint pits evenly 
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 HGV traffic demand 24.7.2.2

 Details of materials, plant, and timescales for the project have been informed by 138.

work undertaken by the engineering consultants.  Appendix 24.5 details the 

forecasts associated with the expected quantity of materials, plant and total HGV 

deliveries for each of the components of the onshore project area associated with 

the WCS. 

 Appendix 24.6 details the indicative maximum traffic generation forecasts for each 139.

component of the onshore project area.  

24.7.2.2.1 Peak HGV construction demand 

 Appendix 24.7 shows the disaggregation of components of the onshore project area 140.

traffic demand (contained within Appendix 24.5 and 24.6) by activity over time.  This 

exercise allows derivation of total deliveries and HGV movements per day. 

 To meet the two year duct installation/ primary works period, 15 onshore cable 141.

route sections of a total of 20 would be close to or at peak activity at any one time 

for the duration of the project.  

 To ensure the assessment considers the maximum impacts in the traffic and 142.

transport study area, it is necessary to assign the traffic demand for a total of 20 

onshore cable route sections to the network.  This method has the advantage of 

ensuring the peak impact on all minor links is assessed and is therefore appropriate 

for screening traffic and transport effects.   

 There is a drawback in application of peak impact on all links, in that potential in-143.

combination traffic flows on the Strategic/ Principal road network are over 

estimated by assigning traffic flows for all 20 onshore cable route sections (noting 15 

onshore cable route sections would be active at any one time).   

 To address this overestimate, it has been agreed by the ETG that a ‘primary route 144.

reduction factor’ of 0.75 (a multiple of 15/20) can be applied to the project traffic 

flows assigned to the Strategic/ Principal road network.  This reduction factor is not 

applied to the local road network as traffic would be assigned to discrete onshore 

cable route sections and is less influenced by multiple onshore cable route section 

activity.  

 If the assessment predicts significant impacts, the level of overestimation on the 145.

minor roads can be re-evaluated on a link and junction basis. 

 The trenchless crossing (TC) zones4 traffic demand departs from the above 146.

                                                      
4
 Trenchless crossing zones (e.g. HDD) are areas within the onshore cable route which will house trenchless 

crossing entry or exit points. The 17 TC zones do not include the landfall. 
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onshore infrastructure site from a single port as the economics would be a ‘distance 

deterrent’.  Rather, it is considered reasonable to assume that two ports (one from 

the east, and one from the west) would be utilised for importing materials.  Each 

port would generate the maximum traffic demand on the highway links which serve 

the closest onshore infrastructure locations.  

24.7.2.5.2 Delivery locations 

 Figure 24.7 details the onshore project area.  The site delivery strategy is as follows: 161.

 Landfall: deliveries would be made directly to the landfall south of Happisburgh 

with construction traffic using the B1159 to access the local routes leading to the 

landfall compound at the landfall. 

 Onshore cable route: Delivery of plant and materials would be direct to each of 

the 14 mobilisation areas.  The mobilisation areas serve discrete lengths of the 

onshore cable route and are positioned to maximise construction productivity.  

They are sited at suitable locations close to public highways and are required to 

store equipment and provide welfare facilities.  

 The 14 mobilisation areas serve a total of 20 cable route sections which typically 

head east and west from each mobilisation area. 

 Trenchless crossing zones: Materials and plant are assumed to be delivered 

directly to the 17 TC locations. 

 Onshore project substation: Deliveries would occur directly to the onshore 

project substation mobilisation area.   

 National Grid substation extension and overhead line modification: Deliveries 

would occur directly to the National Grid overhead line temporary works area.  

24.7.2.5.3 Employee distribution 

 The availability of local labour and rented accommodation has been reviewed as part 162.

of the socio economics study (as detailed in Chapter 31 Socio-economics) to inform 

the potential construction employee distribution. 

 The types of specialist skills required for the project mean that construction 163.

personnel will have to be drawn from across the UK since contractors will be unable 

to rely solely on local labour sources.  Socio economic data has informed a worse 

case forecasts that 30% of the workforce would be drawn from the local area 

(resident) and 70% would be beyond a daily commute (in-migrant). 

 In-migrant personnel i.e. who reside beyond a reasonable daily commute (defined as 164.

up to a 45 minute drive to the onshore infrastructure sites) are likely to base 

themselves within local rented accommodation.  To inform the distribution of labour 

from outside Norfolk, the availability of local rented accommodation within 

commuting distances of the project has been captured.  
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 In acknowledgement of the large geographical study area, three destination 165.

locations have been proposed for specific components of the onshore project area 

and are listed below: 

 Origin Data Set A – based on a 45 minute and 90 minute drive time to the 

onshore project substation location in the vicinity of Necton. 

 Origin Data Set B – based on a 45 minute and 90 minute drive time to a central 

point along the onshore cable route in the vicinity of Cawston. 

 Origin Data Set C – based on a 45 minute and 90 minute drive time to the 

landfall in the vicinity of Happisburgh. 

 The distribution of local rented accommodation per postcode cluster is outlined 166.

within Appendix 24.8.  The distribution of bed spaces per postcode cluster has been 

factored using a gravity model approach, whereby the number of bed spaces is 

divided by the journey time (taken from a route planner) from the centre of the 

postcode cluster to either Origin Data Set A, B or C. 

 Appendix 24.8 also assigns each postcode cluster a point of entry on to the highway 167.

network to inform the distribution of employees from outside Norfolk. 

 In informing the distribution of the employees who potentially could be drawn from 168.

the local area (resident workers), the socio economics study has examined the 

distribution of residents within the local area (defined as a 90 minute drive to the 

onshore infrastructure sites) with the relevant skill sets. 

 The distribution of local employees per postcode cluster is outlined within Appendix 169.

24.9.  This has been factored using a gravity model approach, whereby the number 

of employees is divided by the journey time (taken from a route planner) from the 

centre of the postcode cluster to either Origin Data Set A, B or C. 

 Appendix 24.9 also assigns each postcode cluster a point of entry on to the highway 170.

network to inform the distribution of local employees. 

 Appendix 24.10 provides a summary of the traffic and transport study area point of 171.

entry links and their corresponding percentage distribution for resident and 

employees from outside Norfolk. 

 Figures 24.10, 24.11 and 24.12 graphically depict the percentage distribution for 172.

resident and non-local employees point of entry onto the highway network for 

Destinations A, B and C respectively.  
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Stage 2 (Categorise) 

 Utilising two port locations (Kings Lynn to the west and either Lowestoft or Great 178.

Yarmouth to the east), Stage 2 categorises the links using distance deterrent to 

forecast the maximum traffic assignment on each link.  

 Category 1 Links – A discrete port location would serve the demand for all 

onshore infrastructure locations with distance deterrent applied.  Rather than 

apply a notional 50/50 east /west origin split, it has been assumed up to a 

maximum of 70% of traffic could be generated from either port location.  

 Category 2 Links – Regardless of origin, traffic converges on links local to the 

respective onshore infrastructure locations to complete the ‘last leg’ of the 

journey.  These links are not subject to distance deterrent and have 100% of the 

required traffic demand assigned. 

 The maximum traffic demand per week for each onshore infrastructure site location 179.

is contained within Appendix 24.7.  The following steps detailed in Table 24.18 

summarise the traffic assignment methodology. 
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offshore strategy; 

 Cable pull through would be done in either one or two phases; 

 The onshore project substation ground preparation and enabling works would 

be done in one phase, anticipated to take two years for pre-construction works 

and two years for primary works; 

 The required electrical infrastructure and plant within the onshore project 

substation would then be installed as required for each phase if the one or two 

phase options were adopted for offshore construction; and 

 Total construction window for the one phase scenario is anticipated to be five 

years, and six years for the two phase scenario.  

 Embedded mitigation 24.7.5

 Norfolk Vanguard Limited has committed to a number of techniques and engineering 188.

designs/modifications inherent as part of the project, during the pre-application 

phase, in order to avoid a number of impacts or reduce impacts as far as possible.  

Embedding mitigation into the project design is a type of primary mitigation and is 

an inherent aspect of the EIA process. 

 A range of different information sources has been considered as part of embedding 189.

mitigation into the design of the project; for further details see Chapter 5 Project 

Description, Chapter 4 Site Selection and Assessment of Alternatives and the 

Consultation Report (Document reference 5.1) including engineering requirements, 

feedback from communities and landowners, ongoing discussions with stakeholders 

and regulators, commercial considerations and environmental best practice.  

 The following sections outline the key embedded mitigation measures relevant for 190.

this assessment.   

 With specific regard to traffic and transport, the final assessment has been a 191.

culmination of an interactive process with the project engineering consultants.  This 

involved developing construction methodologies, undertaking a preliminary impact 

assessment and revising as necessary to minimise the potential impacts.  This has led 

to a comprehensive suite of ‘designed in’ mitigation measures to addresses potential 

significant traffic and transport impact before it can manifest.  

 Table 24.23 sets out the designed in (embedded) mitigation measures that have 192.

been applied to the traffic forecasts contained in this chapter.   

 Where embedded mitigation measures have been developed into the design of the 193.

project with specific regard to traffic and transport, these are described in Table 

24.24. 
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would be marginally moderate adverse.    

 The assessed impact is very localised (impacting on a small number of dwellings) and 215.

is for a relative short duration of time.  It is considered community engagement to 

establish clear lines of communication to the appointed contractor would serve to 

identify periods that are particular sensitive to HGV movements and that could 

further mitigate this impact.   

 The OTMP (document reference 8.8) contains a specific commitment to managing 216.

the HGV movements on link 69 and notes the need for community engagement.   

 Impact 2: Pedestrian amenity 24.7.7.2

 It can be noted from Table 24.21 that the peak daily change in total flows or HGV 217.

component for links 10, 16, 17, 21, 22, 25, 32, 33, 34, 35a, 35b, 36, 37, 40a, 41, 42, 

46, 47b, 47c, 49, 52, 65-70, 72, 73, 74,77 and 78 are greater than the 100% GEART 

impact threshold whereby GEART suggests negative impacts may be experienced 

(Paragraph 40).  

 In addition, links 75, 76 and 79 experience increases close to the 100% threshold.  218.

These links are also considered further noting that a small change in demand could 

result in potentially significant impacts. 

 The remaining links all experience traffic flows significantly below the 100% 219.

thresholds and the magnitude of effect is assessed as very low on low to high 

sensitivity links giving impact significance on all links of negligible to minor adverse. 

 Table 24.27 presents the impact assessment for each identified link.  To establish the 220.

context for the impact assessment reference is made to Norfolk County Council’s 

route hierarchy plan (Appendix 24.1). 
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County Council for the most recently available five year period (01.05.12 to 30.04.17 

and 01.04.12 to 01.04.17 respectively). 

 The STATS19 collision data has been examined to identify any emerging patterns or 258.

factors that could be exacerbated by the project’s traffic generation.  The review is 

summarised below with full details included as Appendix 24.20. 

24.7.7.3.1 Cluster site 10 

 Cluster site 10 is situated at a four arm roundabout to the west of Caister-on-Sea.  259.

The A149 approaches from the east as a dual carriageway and north as a single 

carriageway road.  The A1064 heads west of the roundabout with Castle Lane 

leading south, both of which are single carriageway roads. 

 The junction has experienced nine collisions within the last five years.  A review of 260.

the collisions at site 10 has indicated that four were single vehicle loss of control 

collisions; three were rear end shunts and two were collisions between vehicles and 

pedal cycles.  However, there is no pattern to the location of the collisions with the 

collisions spread around the junction.   

 A review of the baseline highway environment at and on the approach to the 261.

roundabout has identified that the junction is of a modern standard and 

accommodates road safety measures, including advanced warning and direction 

signing on the A149 and A1064 approaches.  The junction is also lit. 

 It is noted that whilst there is a pattern of collision types, the collisions are of a type 262.

that would be typical for this form of junction and are not concentrated at any 

particular location.  Therefore, the junction is considered a low sensitivity receptor.  

 Cluster 10 is located at the intersection of links 55 and 56 which are projected to 263.

experience an increase of HGV traffic of up to 79%.  This is considered to represent a 

medium magnitude of effect on a low sensitivity receptor resulting in a minor 

adverse impact. 

24.7.7.3.2 Cluster site 11 

 Cluster site 11 is situated approximately 1.2km south west of Cluster 10 at a four 264.

arm roundabout to the west of Caister-on-Sea.  The dual carriageway A149 

approaches from the west and south.  The Caister By-Pass approach from the north 

and Norwich Road from the east are both single carriageway roads. 

 The junction has experienced nine collisions within the last five years.  A review of 265.

the collisions at site 11 has indicated that four were rear end shunts and four were 

single vehicle loss of control collisions.  However, there is no pattern to the location 

of the collisions with rear end shunts occurring on three out of four junction arms 
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and loss of control incidents occurring away from the roundabout on the exit and 

approach arms.  

 A review of the baseline highway environment at and on the approaches to the 266.

roundabout has identified that the junction is of a modern standard and 

incorporates road safety measures, including advanced warning and direction 

signing on the A149 approaches.  Street lighting is also present. 

 It is noted that whilst there is a pattern of collision types at cluster site 11, the 267.

collisions are of a type that would be typical for this form of junction and are not 

concentrated at any particular arm.  In addition, the junction is of a modern standard 

and benefits from existing targeted road safety measures.  Therefore, the junction is 

considered a low sensitivity receptor.  

 Cluster 11 is located on link 55 that is projected to experience an increase of HGV 268.

traffic of up to 55.7%.  This is considered to represent a medium magnitude of effect 

on a low sensitivity receptor resulting in a minor adverse impact. 

24.7.7.3.3 Cluster site 12 

 Cluster site 12 is located on the A47, between the priority junction with Lingwood 269.

Lane and the staggered priority junction with the B1140 north and south.  

 Cluster 12 is located along a section of the A47 which would form part of Highways 270.

England’s Blofield to North Burlingham A47 corridor improvement RIS scheme.  

 Highway England identify that the corridor acts as a bottleneck creating congestion 271.

and as a result, a poor safety record.  A preferred route announcement (option 4) 

has been made by Highways England which would involve dualling a new section of 

the A47 south of the existing Lingwood Lane junctions and constructing a new 

junction at the B1140.  

 The construction of the proposed improvements is projected to start in spring 2020 272.

and should be complete by the start of the project construction programme in 2022.  

 It is considered that the proposed corridor improvement programme would be 273.

appropriate to mitigate the traffic impact of the project and therefore both discrete 

cluster locations are considered as a low sensitivity receptor. 

 This is considered to represent a low magnitude of effect on a low sensitivity 274.

receptor resulting in a minor adverse residual impact. 

 Notwithstanding, during consultation, Highways England requested that a 275.

contingency mitigation plan for cluster 12 was considered in the event that the 

corridor improvement programme is delayed. 
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 In response, an investigation into collision patterns at cluster 12 has been 276.

undertaken.  This review has established that cluster site 12 has experienced 25 

collisions within the last five years.  In total, of these 25 collisions, 8 are located at 

the eastbound start of the dualling and junction within Lingwood Lane and 16 at the 

staggered crossing with the B1140.  These two discrete patterns are considered 

further. 

 The first pattern is comprised of eight collisions of which four were rear end shunts 277.

associated with vehicles turning right at the junction of Lingwood Lane and four 

involved rear end shunts where the A47 transitions between single and dual 

carriageway. 

 A review of the baseline highway environment at, and on the approaches to the 278.

B1140 staggered junction has identified that the junctions are of a modern standard 

and incorporate road safety measures, including advanced warning and direction 

signing on the A47 approaches.  A reduced speed limit of 50mph is maintained 

throughout the staggered junction layout and street lighting is also present. 

 The second pattern is associated with vehicles turning from the A47 on to the B1140 279.

(South Walsham Road and Acle Road).  In total there were 16 collisions of which five 

were rear end shunts and 11 involved drivers turning across the path of an oncoming 

vehicle. 

 To mitigate the potential for construction traffic to escalate the identified pattern of 280.

rear end shunts it is proposed to provide a ‘Queuing Ahead’ sign.  This sign would 

provide advance warning of potential queuing at the staggered B1140 junction 

reducing the potential for rear end shunts.  This commitment is contained in the 

OTMP (document reference 8.8) 

 No construction traffic is projected to turn from the A47 into the B1140 north or 281.

south.  Therefore, it is considered that the increase in traffic through this junction 

will not exacerbate the existing pattern of collisions. 

 It is considered that the proposed signage would be appropriate to mitigate the 282.

impact of the development traffic if the RIS schemes are not completed on time and 

therefore the magnitude of effect would be reduced to very low on a high sensitive 

receptor resulting in a minor adverse residual impact. 

24.7.7.3.4 Cluster site 13 

 Cluster site 13 is located in the vicinity of the grade separated signalised junctions 283.

between the A47 and A146.  

 There have been 26 collisions within the last five years of which 13 are located at the 284.
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northbound off-slip from the A47 with the A146 and eight are located at the 

southbound off-slip from the A47 with the A146.   

 In total, approximately nine collisions were rear end shunt type collisions and 14 285.

were vehicles turning across the path of an oncoming vehicle.  It is therefore 

concluded that there is a pattern of rear end shunts and non-compliance with the 

traffic signals. 

 A review of the baseline highway environment has identified that the junctions are 286.

signalised and include advanced warning and direction signs with evidence of high 

friction surfacing on the approaches.  

 It is noted that whist there is a pattern of collision types, the junctions are of a 287.

modern standard and benefit from existing targeted road safety measures.  

Therefore, the junction is considered a low sensitivity receptor.  

 Cluster 13 is located on link 8 that is projected to experience an increase in HGV 288.

traffic of up to 42.7%.  This is considered to represent a low magnitude of effect on a 

low sensitivity receptor resulting in a minor adverse impact. 

24.7.7.3.5 Cluster site 15 

 Cluster site 15 is located at the priority junction of the A146 and B1136.  The junction 289.

also includes a left turn deceleration lane from the A146 to B1136.  The A146 is a 

single carriageway road with the traffic lanes separated by a narrow hatched central 

area.  The B1136 is a single carriageway road which approaches the A146 from the 

village of Hales from the east immediately after a sharp bend in the road.  

 The junction has experienced 12 collisions within the last five years.  A review of 290.

these 12 collisions has identified that three involve vehicles turning off the A146 

being struck from behind and eight collisions involve vehicles right turning from the 

B1136 colliding with oncoming vehicles.  It is therefore considered that there is a 

pattern of right turn collisions. 

 A review of the baseline highway environment in the locality of the junction has 291.

identified that there is good visibility from the B1136 of oncoming vehicles.  

However, vehicles using the off-slip from the A146 to B1136 could mask oncoming 

vehicles reducing the forward visibility of oncoming vehicles. 

 Cluster 15 is located on link 8 that is projected to experience an increase in HGV 292.

traffic of up to 42.7%; however, no traffic is projected to turn from the A146 into the 

B1136.  Therefore, it is considered that the increase in traffic through this junction 

will not exacerbate the existing pattern of collisions. 

 In view of the above, the magnitude of effect is assessed as low on a medium 293.



 

                       

 

June 2018  Norfolk Vanguard Offshore Wind Farm PB4476-005-024 
  Page 89 

 

sensitivity receptor resulting in a minor adverse impact. 

24.7.7.3.6 Cluster site 16 

 Cluster site 16 is located on the A146 (Beccles Road) at a priority junction with a 294.

hand car wash / dealership.   

 The junction has experienced six collisions within the last five year period.  All 295.

recorded collisions occurred on the eastbound carriageway with traffic waiting to 

turn right being hit from the rear.   

 Whilst there is a pattern of collisions, a review of the baseline highway environment 296.

in the locality of the junction has identified that there is sufficient forward visibility 

of stationary right turning vehicles.  It is therefore considered that driver inattention 

is the most likely cause of collisions at this junction.  Therefore, the junction is 

considered to be of medium sensitivity.   

 Cluster 16 is located on link 8 that is projected to experience an increase in HGV 297.

traffic of up to 42.7%.  This is considered to represent a low magnitude of effect on a 

medium sensitivity receptor resulting in a minor adverse impact. 

24.7.7.3.7 Cluster site 18 

 Cluster site 18 is located at the four arm roundabout of the A140 and B1149 and the 298.

priority junction of the B1149 and Holly Lane immediately to the north of the 

roundabout.  

 Cluster site 18 has experienced 12 collisions within the last five years.  These 12 299.

collisions form two discrete clusters, with five centred around the junction of the 

B1149 and Holly Lane and seven at the roundabout junction of the A140 and B1149.  

 Cluster 18 is located at the intersection of links 36, 38 and 39 and would therefore 300.

experience an increase in HGV traffic of up to 147.5%. 

 However, both of the considered junctions are located adjacent to the recently 301.

completed NNDR and are subject to a number of highway layout revisions.  These 

revisions include: 

 The stopping up of Holly Lane to create a 3m wide ‘private means of access’ with 

combined cycle track; and 

 Conversion of the current roundabout to a five arm roundabout which includes 

an on and off slip road connecting to the NNDR and additional footway/ 

cycleway facilities. 

 It is considered that the recently completed NNDR improvements would remove the 302.

conflict at the junction of the B1149 and Holly Lane and would be appropriate to 
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mitigate the existing road safety issues at the roundabout junction.  Therefore, the 

cluster is assessed as a very low sensitivity receptor on a high magnitude of effect 

resulting in a minor adverse impact. 

24.7.7.3.8 Cluster site 19 

 Cluster site 19 is located between the two roundabout junctions of the A12 within 303.

Lowestoft town centre south of the A12 Bascule Bridge. 

 There have been 17 collisions within the last five years at cluster site 19.  A review of 304.

the incidents indicates that: 

 Six involve collisions between vehicles and pedestrians/ cyclists; 

 Five are rear end shunt type collisions; 

 Four are collisions between vehicles negotiating the eastern roundabout; and 

 The remaining two collisions include a motorcycle losing control and a collision 

between a cyclist and pedestrian off road on the shared use cycleway.  

 Based on the above assessment, it is considered that there may be an emerging 305.

pattern of rear end shunt type collisions, collisions involving pedestrians and cyclists 

and collisions between vehicles negotiating the eastern roundabout.  The following 

paragraphs therefore provide a further review of these collisions.  For these 

particular collision types, five occurred at the toucan crossing between the two 

roundabouts and eight occurred at the eastern ASDA roundabout.  

 The five collisions at the toucan crossing between the two roundabouts resulted in 306.

two rear end shunts and three collisions between vehicles and pedestrians/ cyclist.  

As such, it is considered that there is a pattern where drivers fail to stop in time for 

the crossing or have to break sharply resulting in rear end shunts.   

 A review of the baseline highway environment in this location identifies that the 307.

crossing is within a section of road that is street lit and subject to a 30mph speed 

limit. Furthermore, there is good forward visibility to the signal heads, including 

secondary high mounted signals and high friction surfacing on the approaches. It is 

therefore reasoned that the collisions at this location are more likely attributable to 

inattention rather than issue with the highway layout. 

 The eight collisions at the ASDA roundabout included three rear end shunt type 308.

collisions, four collisions between vehicles negotiating the roundabout and one 

collision between a car and cycle crossing the roundabout.  As such, it is considered 

that there is a pattern of drivers failing to appreciate the intended direction of travel 

of another road user and having to take evasive action including heavy breaking.   

 A review of the baseline highway environment in this location identifies that the 309.
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roundabout is of a modern standard, with good visibility on all approach and within 

the circulatory area of the roundabout.  In addition, the roundabout is street lit, 

subject to a 30mph speed limit and benefits from direction signing on the main 

approaches, supported by clearly defined lanes within the roundabout.  It is 

therefore reasoned that the collisions at this location are more likely attributable to 

poor position and driver inattention rather than issue with the highway layout. 

 It is considered that the likely causes of collisions at this cluster are attributable to 310.

driver inattention and poor position rather than issues with the highway layout.  

Noting this juxtaposition (i.e. the highway complies with modern safety standards 

but behaviour is resulting in collisions), cluster 19 is assessed as a medium sensitivity 

receptor.   

 Cluster 19 is located on link 64 that is projected to experience an increase of HGV 311.

traffic of up to 50.3%.  This quantum is considered to represent a medium magnitude 

of effect on a medium sensitivity receptor resulting in an impact of moderate 

adverse. 

 The mitigation strategy for cluster 19 reflects the need to raise awareness of the 312.

types of collision occurring at this location and introduce techniques to address 

inattentiveness.  In this regard, it is considered that ‘enhanced’ TMP measures are 

provided in additional to those contained in a ‘typical’ TMP to minimise road safety 

impacts through measures such as driver training and toolbox talks. 

 Further details with regards to the enhanced mitigation measures to be contained 313.

within the finalised TMP are outlined in Table 24.28.   

 It is considered that the enhance TMP would be appropriate to mitigate the impact 314.

of the development traffic and therefore the magnitude of effect would be reduced 

to low on a medium sensitive receptor resulting in a minor adverse residual impact. 

24.7.7.3.9 Other points of access 

Onshore project substation access 

 An A47 Access Technical note provided to stakeholders details a number of access 315.

options for the onshore project substation and National Grid substation extension 

access off the A47.  The technical note has been provided as Appendix 24.21. 

 The note details three access options as follows; 316.

 Access A: Existing Necton National Grid Substation access utilising a U-turn 

strategy at Dereham to remove right turn access off the A47; 

 Access A1: Upgrading the existing Necton National Grid Substation access to a 

DMRB compliant access; and 
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 Access B: Construction of a new DMRB compliant access opposite ‘Spicers 

Corner’ junction. 

 Based on an evaluation of road safety and environmental impact, the technical note 317.

concludes there are no overriding reasons to reject any of these three access 

options.   

 The technical note further concluded, there are no overriding technical/policy 318.

constraints preventing A or A1 being utilised concurrently with B.  Rather, there are 

potential road safety benefits to be achieved by removing vehicle conflicts between 

the onshore project substation and National Grid substation traffic. 

 The Outline AMP (document reference 8.10) commits to further consultation post-319.

consent with highway stakeholders to finalise the onshore project substation access 

strategy.  

Road crossings and side accesses 

 A number of proposed (new) access points will be utilised on the highway network 320.

to access the onshore cable route infrastructure components.  The accesses would 

introduce slow moving HGV traffic with the potential to lead to adverse road safety 

impacts.  

 In order to manage the potential impacts at the new accesses, each access would be 321.

designed in accordance with the relevant standards providing appropriate geometry 

and visibility splays.  In addition, advanced warning signing and temporary speed 

limits would also be provided as required.  

 The exact design of each access would be developed and agreed post-consent with 322.

Norfolk County Council and Highways England and presented within the final AMP. 

Generic designs are included in the Outline AMP (document reference 8.10). 

 All new access points will be subject to an independent road safety audit. 323.

 Impact 4: Driver delay 24.7.7.4

 The GEART screening thresholds do not apply to this effect as the potential impact is 324.

defined as significant when the traffic system surrounding the proposed project 

under consideration is at or close to capacity.  

 To facilitate the assessment of driver delay, Norfolk County Council and Highways 325.

England have identified four junctions that they consider most sensitive (section 

24.6.5). 

 The project’s peak hour traffic demand has been assigned to the sensitive junctions 326.

to facilitate an assessment of impact significance.  Table 24.35 details the resultant 
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 As detailed in paragraph 110, Junctions 1 (Gapton Hall Roundabout) and 2 (Vauxhall 327.

Roundabout) form part of the proposed A47 corridor improvement RIS scheme due 

to commence construction in 2020, with a likely completion by 2022, (the same year 

when the project’s peak construction is due to start). 

 The Highways England RIS scheme has been proposed to tackle increasing 328.

congestion and capacity issues at junction 1 and 2 which are causing significant 

queuing and driver delay. 

 The RIS scheme has announced its preferred option however no technical data of the 329.

final layout of junction 1 and 2 are available at this time.  During consultation with 

Highways England, it was noted that an assessment of the likely traffic impacts of 

Norfolk Vanguard would be required on the existing junction layout in the event that 

the RIS scheme was to be delayed. 

 A proportional approach for assessing the congested junctions was agreed during 330.

consultation with Highways England.  A comparison of capacity results between the 

2022 future year forecast flows against the 2022 future year plus development flows 

has determined the impact of development traffic on the junctions. 

 An assessment of daily peak hour total vehicle fluctuations on the Trunk Road 331.

junction arms has served to quantify the magnitude of impact. 

 Junction 3 at Fuller’s Hill Roundabout falls under Norfolk County Council’s 332.

jurisdiction and has recently (March 2017) completed a junction improvement 

scheme to mitigate current and future capacity issues.  Norfolk County Council has 

provided a layout plan for the purpose of the assessment. 

 Junction 4 at Acle is an unchanged junction and standard methods of assessing driver 333.

delay and capacity were agreed. 

24.7.7.4.1 Junction 1 Roundabout junction of the A47 ‘Gapton Hall roundabout’  

 Junction 1 forms the roundabout junction of the A47, Gapton Hall Road and Pasteur 334.

Road to the west of Great Yarmouth town centre. 

 MCTC data for this junction has been taken from traffic counts provided by Norfolk 335.

County Council which were undertaken on the 23rd October 2012, Appendix 24.22 

shows the surveyed traffic flows.  These data have been factored from vehicles to 

Passenger Car Units (PCUs) and factored from 2012 to 2022, Appendix 24.23 shows 

the peak hour flow matrices including growth factors. 

 Table 24.36 summarises the modelled RFC, queuing and delay for junction 1 336.

between 16:30-17:30 for the forecast year of 2022 with and without development.  

Full junction model outputs can be found within Appendix 24.24. 
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 Runham Road in particular experiences an exponential growth in RFC and delays for 347.

both scenario 1 and 2. 

 The peak hour daily traffic flow fluctuations for junction 2 has been derived for the 348.

northern A47 approach arm from traffic data sourced from TRADS.  A neutral month 

(June) in 2017 was selected and the daily peak hour flows were averaged over the 

month culminating in a fluctuation of flows in the order of 158 vehicles.  The daily 

fluctuation calculations for junction 2 can be found in Appendix 24.30. 

 A proportional approach has been undertaken to compare fluctuation in daily peak 349.

hour traffic flows on the northern A47 approach arm against development traffic 

entering the junction on the same arm.  When compared with the development 

flows of 32 HGVS entering the junction it is considered that the development flows 

at peak hour would be indiscernible from day to day traffic fluctuations.  Therefore, 

the junction is assessed as a high sensitivity receptor on a very low magnitude of 

effect resulting in a minor adverse impact. 

24.7.7.4.3 Junction 3 – Junction of the B1141 and A149 ‘Fuller’s Hill Roundabout’ 

 Junction 3 forms the roundabout junction of the B1141, A149 and North Quay to the 350.

northwest of Great Yarmouth town centre. 

 MCTC data for this junction has been taken from traffic counts provided by Norfolk 351.

County Council which were undertaken on the 15th October 2015, Appendix 24.31 

shows the surveyed traffic flows.  These data have been factored from vehicles to 

PCUs and factored from 2015 to 2022, Appendix 24.32 shows the peak hour flow 

matrices and growth factors. 

 Fuller’s Hill roundabout has recently completed a junction improvement scheme to 352.

increase capacity of the roundabout and reduce congestion particularly on the North 

Quay approach where significant queuing was experienced.  The improved layout 

scheme can be found in Appendix 24.33. 

 Classified turning count survey data for 2015 was provided by NCC.  The flows have 353.

been factored up to the future year of 2022 by a weekday PM factor of 1.1197.  

 Table 24.39 summarises the modelled RFC, queuing and delay for junction 3 354.

between 16:15-17:15 for the forecast year of 2022 with and without development.  

Full junction model outputs can be found within Appendix 24.34. 
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 Potential Impacts during Decommissioning 24.7.9

 This section describes the potential impacts of the decommissioning of the onshore 366.

infrastructure with regards to impacts on traffic and transport. Further details are 

provided in Chapter 5 Project Description. 

 No decision has been made regarding the final decommissioning policy for the 367.

onshore cables, as it is recognised that industry best practice, rules and legislation 

change over time.  It is likely the cables would be pulled through the ducts and 

removed, with the ducts themselves left in situ. 

 In relation to the onshore project substation the programme for decommissioning is 368.

expected to be similar in duration to the construction phase.  The detailed activities 

and methodology would be determined later within the project lifetime, but are 

expected to include: 

 Dismantling and removal of outside electrical equipment from site located 

outside of the onshore project substation buildings; 

 Removal of cabling from site; 

 Dismantling and removal of electrical equipment from within the onshore 

project substation buildings; 

 Removal of main onshore project substation buildings and minor services 

equipment; 

 Demolition of the support buildings and removal of fencing; 

 Landscaping and reinstatement of the site (including land drainage); and 

 Removal of areas of hard standing. 

 Whilst details regarding the decommissioning of the onshore project substation are 369.

currently unknown, considering the worst case scenario which would be the removal 

and reinstatement of the current land use at the site, it is anticipated that the 

impacts would no worse than those during construction.   

 The decommissioning methodology would need to be finalised nearer to the end of 370.

the lifetime of the project so as to be in line with current guidance, policy and 

legislation at that point.  Any such methodology would be agreed with the relevant 

authorities and statutory consultees.  The decommissioning works could be subject 

to a separate licencing and consenting approach.  

 Cumulative Impacts 24.8

 The assessment of cumulative impact has been undertaken as a two stage process.  371.

Firstly, all the impacts from previous sections have been assessed for potential to act 

cumulatively with other projects.  This summary assessment is set out in Table 24.41.   
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 With reference to paragraph 112, the Department for Transport Trip End Model 375.

Presentation Programme (TEMPro) has been used to calculate future year baseline 

traffic flows.  This has captured sub-regional growth in housing and employment as 

adopted by the region’s Local Plans.  This information has been taken into account 

when undertaking the CIA.  

 Cumulative Impacts during Construction 24.8.1

 Norfolk Boreas Offshore Wind Farm 24.8.1.1

 As identified in Table 24.42, through one of its subsidiaries, Vattenfall Wind Power 376.

Ltd is developing the Norfolk Boreas Offshore Wind Farm (herein the ‘Norfolk Boreas 

project’) (sister project to Norfolk Vanguard) located to the north of NV East, with 

the DCO application for Norfolk Boreas following approximately one year behind the 

Norfolk Vanguard DCO submission.  The development of Norfolk Boreas will use the 

same onshore cable route as Norfolk Vanguard with the addition of a spur to the 

Norfolk Boreas onshore project substation. 

 The latest indicative programme of onshore activities relating to Norfolk Boreas has 377.

been provided by Norfolk Boreas Limited and is provided below:   

 Main works for onshore project substation infrastructure - 2024 to 2025; 

 Installation of cables and onshore project substation plant for phase 1 – 2026; 

and 

 Installation of cables and onshore project substation plant for phase 2 – 2027. 

 It can therefore be noted that in 2024 and 2025 there could be an overlap between 378.

the construction of the Norfolk Boreas project substation and the Norfolk Vanguard 

cable pull, joint and commissioning phase.  

 It can be noted from Table 24.12 the worst case assessment for Norfolk Vanguard 379.

includes the overlap of onshore project substation and duct installation activities 

along the onshore cable route.  This scenario generates greater traffic demand and 

associated impact than that of a Boreas onshore project substation and Norfolk 

Vanguard cable pull, joint and commissioning cumulative activities.  It is therefore 

concluded that any potential cumulative impacts associated with Norfolk Boreas 

have been adequately assessed within the Norfolk Vanguard (worst case) impact 

assessment.   

 Hornsea Project Three Offshore Wind Farm 24.8.1.2

 Ørsted is proposing to develop an offshore wind farm located in the southern North 380.

Sea, with a total generating capacity of up to 2,400MW. 
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 The outline Export Cable Route (ECR) of the Hornsea project will make landfall at a 381.

location between Sheringham and Cley next the Sea.  From the landfall location, the 

ECR heads approximately 55km south to connect to the Norwich Main National Grid 

Substation.  

 A high level construction programme indicates that onshore construction is currently 382.

planned to commence in 2021 and last for a period of six years.  The key onshore 

infrastructure indicative construction durations are: 

 Onshore project substation: Q3 2021 – Q3 2024; and 

 Onshore cable route: Q1 2023 – Q1 2025. 

 From the above indicative programme, Hornsea Project Three construction will likely 383.

coincide with Norfolk Vanguard’s duct installation and onshore project substation 

construction works period. 

 Ørsted has submitted a Hornsea Project Three PEIR in July 2017 and an investigation 384.

into the traffic demand set out in Chapter 7 Traffic and Transport of the Hornsea 

Project Three PEIR has been undertaken.  

 The Hornsea Project Three study area has been segregated into 183 highway links.  385.

The onshore cable route has been split into 34 sections which are served by 75 

potential access points.  Total HGV traffic demand has been presented for each of 

the 34 onshore cable route sections with an associated maximum daily HGV 

movement per section.  Crucially, the Hornsea Project Three PEIR does not include 

an assignment of daily HGV movements to the 183 highway links.  

 The Hornsea Project Three application for development consent was submitted in 386.

May 2018 and therefore the pre-application stage is running almost concurrently 

with Norfolk Vanguard. At the time of writing, the data necessary for Norfolk 

Vanguard to undertake a full CIA taking into account Hornsea Project Three was not 

publicly available. However, Norfolk Vanguard Limited and Ørsted are in regular and 

on-going dialogue and Norfolk Vanguard Limited will seek to continue working 

closely with Ørsted, and with statutory consultees to assess potential cumulative 

impacts.  This approach complies with the relevant EIA Regulations and is consistent 

with that taken for other applications, where relevant environmental information 

has become available after the point of the DCO application submission.  

 A47 Corridor improvement programme 24.8.1.3

 Highways England has proposed six improvement schemes for the A47 as part of the 387.

Roads Investment Strategy announced in 2014.  The schemes have been identified as 

congestion hotspots and significant growth has been predicted in the areas which 

the proposed improvements will help to support.  
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 The A47 corridor improvement programme is classed as a NSIP and would be 388.

required to make a DCO application.  Current timescales estimate that the DCO will 

be submitted in summer 2018, with construction commencing in spring 2020. 

 Four of the six schemes that could potentially impact on the project include: 389.

 North Tuddenham to Eastern dualling; 

 A47 / A11 Thickthorn Junction; 

 A47 Blofield to North Burlingham dualling; and 

 Great Yarmouth junction enhancements. 

 The programme of construction works for the schemes is due to start in 2020 and 390.

predicted to end in 2022.  The works are likely to finish before the main construction 

works of the project, however this does not allow for slippage in the programme. 

 At this stage, three of the four identified schemes have announced their preferred 391.

scheme options and further consultation is ongoing.  The full DCO planning process 

has not yet begun.   

 With regards to highway capacity assessment, it has been agreed with Highways 392.

England that a suitable ‘reference case’ would be to assume no improvements are in 

place.  This reference case forms the basis of the highway capacity assessments set 

out within section 24.7.7.4.   

 With regards to the potential for cumulative impacts associated with the potential 393.

overlap of construction traffic, noting the lack of information available at this stage, 

it is not possible to provide a meaningful assessment of cumulative impacts.   

 It is therefore proposed that, if approved, through the development of the TMP, 394.

Norfolk Vanguard Limited and its contractors would engage Highway England to 

establish opportunities to co-ordinate activities and avoid peak traffic impacts.  

 Cumulative Impacts during Operation 24.8.2

 No cumulative impacts are anticipated as there are no operational impacts 395.

associated with Norfolk Vanguard. 

 Cumulative Impacts during Decommissioning 24.8.3

 Decommissioning of Norfolk Boreas and Hornsea Project Three may potentially take 396.

place at the same time as the Norfolk Vanguard project.  The detail and scope of the 

decommissioning works for the Norfolk Vanguard project will be determined by the 

relevant legislation and guidance at the time of decommissioning and agreed with 

the regulator.  A decommissioning plan will be provided.  As such, cumulative 

impacts during the decommissioning stage are assumed to be no worse than those 
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Glossary  

CWS Country Wildlife Site 

DAS Design Access Statement 

DCO Development Consent Order 

EIA Environmental Impact Assessment 

ES Environmental Statement 

GW Gigawatt 

HDD Horizontal Directional Drilling 

HVAC High Voltage Alternating Current  

HVDC High Voltage Direct Current 

NCA National Character Area 

NPSs National Policy Statements 

NSIPs Nationally Significant Infrastructure Projects 

OLEMS Outline Landscape and Ecological Management Strategy 

PRoW Public Right of Way 

SCADA Supervisory Control and Data Acquisition  

SEO Statement of Environmental Opportunity  

SoS Secretary of State  

SUDs Sustainable Urban Drainage 

 

Terminology 

Cable Relay Station 

Primarily comprised of an outdoor compound containing reactors (also called 
inductors, or coils) and switchgear to increase the power transfer capability of 
the cables under the HVAC technology scenario as considered in the PEIR. This is 
no longer required for the project as the HVDC technology has been selected. 

Indicative mitigation 
planting  

Areas identified for mitigation planting at the onshore project substation and 
National Grid substation extension. 

Jointing pit 
Underground structures constructed at regular intervals along the cable route to 
join sections of cable and facilitate installation of the cables into the buried 
ducts. 

Landfall Where the offshore cables come ashore at Happisburgh South. 

Landfall compound 
Compound at landfall within which Horizontal Directional Drilling (HDD) drilling 
would take place. 

Link boxes 
Underground chambers or above ground cabinets next to the cable trench 
housing low voltage electrical earthing links. 

Mobilisation area 

Areas approx. 100 x 100m used as access points to the running track for duct 
installation. Required to store equipment and provide welfare facilities. Located 
adjacent to the onshore cable route, accessible from local highways network 
suitable for the delivery of heavy and oversized materials and equipment. 

Mobilisation zone Area within which the mobilisation area will be located. 

National Grid new / 
replacement overhead line 
tower 

New overhead line towers to be installed at the National Grid substation. 

National Grid overhead line 
modifications 

The works to be undertaken to complete the necessary modification to the 
existing 400kV overhead lines 

National Grid substation The permanent footprint of the National Grid substation extension. 
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extension 

National Grid temporary 
works area 

Land adjacent to the Necton National Grid substation which would be 
temporarily required during construction of the National Grid substation 
extension. 

Necton National Grid 
substation 

The existing 400kV substation at Necton, which will be the grid connection 
location for Norfolk Vanguard.  

Onshore 400kV cable route 
Buried high-voltage cables linking the onshore project substation to the Necton 
National Grid substation. 

Onshore cable corridor 
200m wide onshore corridor within which the onshore cable route would be 
located as submitted for PEIR.  

Onshore cable route 
The 45m easement which will contain the buried export cables as well as the 
temporary running track, topsoil storage and excavated material during 
construction. 

Onshore cables 
The cables which take the electricity from landfall to the onshore project 
substation. 

Onshore project area 

All onshore electrical infrastructure (landfall; onshore cable route, accesses, 
trenchless crossing technique (e.g. Horizontal Directional Drilling (HDD)) zones 
and mobilisation areas; onshore project substation and extension to the Necton 
National Grid substation and overhead line modification). 

Onshore project substation 

A compound containing electrical equipment to enable connection to the 
National Grid. The substation will convert the exported power from HVDC to 
HVAC, to 400kV (grid voltage). This also contains equipment to help maintain 
stable grid voltage. 

The Applicant Norfolk Vanguard Limited. 

The OWF sites 
The two distinct offshore wind farm areas, Norfolk Vanguard East and Norfolk 
Vanguard West. 

The project 
Norfolk Vanguard Offshore Wind Farm, including the onshore and offshore 
infrastructure 

Transition pit 
Underground structures that house the joints between the offshore export 
cables and the onshore cables within the landfall 

Trenchless crossing zone 
(e.g. HDD) 

Temporary areas required for trenchless crossing works. 

Workfront 
The 150m length of onshore cable route within which duct installation would 
occur 
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1 INTRODUCTION 

1.1 Purpose of the Design and Access Statement 

 The purpose of this Design and Access Statement (DAS) is to provide details of the 1.

use, layout, scale and appearance of the Norfolk Vanguard offshore wind farm (the 

‘project’).  The DAS supports the application for a Development Consent Order (DCO) 

for the project and should be read in conjunction with the DCO and supporting 

documentation. 

 This application is based on realistic worst case dimensions for the proposed 2.

installed infrastructure.  The design will continue to be developed post-consent and 

a detailed design will be submitted for approval in accordance with DCO 

Requirement 16 and any principles included within this DAS.  

 The project is described in more detail in section 4 of this DAS and in Chapter 5 3.

Project Description of the Environmental Statement (ES). 

 The DAS focuses on demonstrating the design and development of the Norfolk 4.

Vanguard permanent above ground infrastructure such as the onshore project 

substation and National Grid substation extension including overhead line 

modifications.   

 The DAS explains the principles and concepts that have influenced the form and 5.

appearance of the elements of the onshore project area and provides a tool to 

communicate how the requirements for good design and access provision have been 

considered, and will be considered for the detailed design of the substation in due 

course.  

 Information contained in the ES has been used to inform the preparation of this DAS, 6.

and reference should be made to the ES for full details of both the offshore and 

onshore project components and their relationship to the receiving environment, 

particularly: 

 Chapter 2 Need for the Project;  

 Chapter 3 Policy and Legislative Context; and 

 Chapter 5 Project Description.  
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2 PLANNING CONTEXT AND GUIDANCE  

2.1 National Policy Statements 

 National Policy Statements (NPSs) form primary planning policy documents that are 7.

specifically provided for by the Planning Act 2008 to guide decision making on 

Nationally Significant Infrastructure Project (NSIP) applications. The application for 

the project will be determined in accordance with relevant NPSs.   

 Further detail on the planning policies associated with the project is found in the 8.

Norfolk Vanguard ES, Chapter 3 Policy and Legislative Context. 

 The three NPSs that hold particular relevance for offshore wind and its associated 9.

onshore development are:  

 Overarching NPS for Energy (EN-1, July 2011) (DECC 2011a);  

 NPS for Renewable Energy Infrastructure (EN-3, July 2011) (DECC 2011b); and  

 NPS for Electricity Networks Infrastructure (EN-5, July 2011) (DECC 2011c).  

2.1.1 Overarching NPS for Energy (EN-1)  

 Existing policies set out within EN-1 make clear the requirements for good design in 10.

energy projects. Paragraph 3.7.1 of EN-1 explains that much of the new electricity 

infrastructure that is needed will be located in places where there is no existing 

network infrastructure.  It acknowledges that this is likely to be the case for many 

wind farms, or where there may be technical reasons why existing network 

infrastructure is not suitable for connecting the new generation infrastructure. 

2.2 Guidance  

 There is no specific guidance provided for the preparation of design and access 11.

statements in relation to NSIPs.  

 This DAS has been prepared in line with The Commission for Architecture and the 12.

Built Environment guidelines (CABE, 2007). The bullet points below set out the key 

parameters set out in the CABE guidelines: 

 Use – the purpose of the onshore project substation and how it will fit within 

the surrounding environment; 

 Amount – size and volume of the onshore project substation and its constitute 

elements; 

 Layout – the relationship between the onshore project substation and the 

surrounding buildings; 

 Scale – the physical size and shape of the onshore project substation 

development; 
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 Appearance – the physical look of the onshore project substation specifically 

the design and materials;  

 Landscaping – how mitigation proposals will be applied to screen the 

development from wider views; and 

 Access – inclusive of construction and operational traffic and how crossings 

over roads and watercourses will be achieved. 

 These parameters are discussed in section 6 of this DAS.   13.
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3 DESCRIPTION OF THE DEVELOPMENT 

3.1 The Project 

 The project comprises two distinct offshore areas, Norfolk Vanguard East (NV East) 14.

and Norfolk Vanguard West (NV West) (‘the OWF sites’).  The offshore wind farm 

sites are located approximately 47km from their closest point to the Norfolk Coast 

and would be connected to the shore by offshore export cables from the wind farm 

to a landfall point at Happisburgh South, Norfolk. From there, onshore cables would 

transport power over approximately 60km to the onshore project substation at 

Necton, Norfolk.  

 Once built, Norfolk Vanguard would have a capacity of up to 1800MW. The offshore 15.

components include: 

 Wind turbines;  

 Offshore electrical platforms;  

 Accommodation platforms;  

 Interconnector cables; and  

 Export cables.  

 The onshore components of the project include: 16.

 Landfall; 

 Onshore cable route, accesses, trenchless crossing technique (e.g. Horizontal 

Directional Drilling (HDD)) zones and mobilisation areas; 

 Onshore project substation; and 

 Extension to the Necton National Grid substation and overhead line 

modifications. 

 The onshore and offshore project areas are shown on Figure 1 and Figure 2.  A full 17.

description of the project for offshore and onshore is available in Chapter 5 Project 

Description of the ES.  

 Given their distance offshore there is not considered to be any visibility of the 18.

offshore infrastructure from the coast, and any requirement for a landscape and 

visual impact assessment has been scoped out of the EIA.  As such, this DAS 

considers the onshore infrastructure only. 

 Table 3.1 provides a list of key onshore parameters and their associated 19.

characteristics for the project.   
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4 SITE SELECTION PROCESS 

4.1 Introduction 

 The siting, design and refinement of the project has followed a site selection process, 20.

taking account of environmental, physical, technical, commercial and social 

considerations and opportunities as well as engineering requirements with the aim 

of identifying sites that will be environmentally acceptable whilst also enabling, in 

the long-term, benefits of the lowest energy cost to be passed onto the consumer. A 

multi-disciplinary design team was formed to undertake the site selection process 

which included a team of specialists comprising engineers and EIA consultants whose 

expertise were drawn upon throughout the site selection process.  

 The site selection process is shown in Plate 1, and outlined in more detail in Chapter 21.

4 Site Selection and Assessment of Alternatives. Each stage of the site selection 

process forms part of an iterative design process undertaken to identify the most 

suitable locations and configuration for project infrastructure.  The framework for 

the site selection process is based upon a set of design principles and engineering 

requirements. 

 The details of how sensitive site selection has shaped the final project design are also 22.

discussed in section 6 of this DAS.  

4.2 Consultation  

 Norfolk Vanguard Limited has undertaken pre-application engagement with 23.

stakeholders, communities and landowners in order to inform the submitted project 

design and communicate decisions on refinements (for further information see the 

Consultation Report (document reference 5.1)). The Scoping Report (Royal 

HaskoningDHV, 2016) and the Preliminary Environmental Information Report (PEIR) 

(Norfolk Vanguard Limited, 2017) set out the process for the development of the 

onshore and offshore elements of the projects showing a series of search areas for 

the landfall, onshore cable corridor, cable relay station (CRS) locations (no longer 

required) and onshore project substation locations.   

 The refinements in the project layout and configurations have been communicated 24.

to relevant audiences through the informal and formal pre-application stages (20 

month period) between scoping in October 2016 and the application, and feedback 

received has been taken into consideration where possible. 
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6 ONSHORE PROJECT DESIGN 

6.1 Introduction 

 There will be no above ground permanent infrastructure associated with the landfall 30.

and this is not considered within this DAS. The onshore cable route will be buried 

underground in ducts); the only potential above ground infrastructure associated 

with the cable route is the inclusion of link boxes, which are considered within this 

DAS.  Other than link box design, the DAS focuses on the design and development of 

the Norfolk Vanguard onshore project substation and National Grid substation 

extension (including overhead line modifications). 

 As set out in section 2.2 the approach within any DAS is to consider the use, amount, 31.

layout, scale, appearance, landscaping (where relevant) and access of the permanent 

above ground infrastructure.  

6.2 Link Boxes Design 

6.2.1 Use, Amount, Scale, Appearance 

 The onshore cable route will be approximately 60km in length, from the landfall to 32.

the onshore project substation at Necton. Sections of cabling would be connected 

together in jointing bays along the route and link boxes are required in proximity 

(within 10m) to a subset of jointing pit locations. Link boxes would be the only 

potential permanent above ground feature associated with the onshore cable route.  

 Link boxes would not be required at all jointing locations and can typically be placed 33.

at 5km intervals.  The number and placement of the link boxes would be determined 

as part of the detailed design post-consent. 

 The link boxes, with maximum dimensions 1.5m x 1.5m, per circuit, would either be 34.

buried to ground level within an excavated pit, providing access via a secured access 

panel (refer to Plate 2) or alternatively, above ground link box cabinets (1.2m x 0.8m 

x 1.8m) may be utilised which are typically sited on a 0.15m deep concrete slab. 

 There is no requirement for permanent lighting at link boxes. 35.
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Plate 2 Example below ground link box following reinstatement (Source: Rey Wind Farm, 
Vattenfall Wind Power Ltd.) 

6.2.2 Layout 

 The link boxes would be located at approximately 5km intervals along the onshore 36.

cable route. 

6.2.3 Access 

 Access to link boxes is only required for periodic testing purposes, which is typically 37.

every 5 years. Where possible, the link boxes would be located close to field 

boundaries and in already accessible locations.  No additional formal access is 

proposed to each link box. 

6.3 Onshore Project Substation Design 

6.3.1 Use 

 The onshore project substation converts the HVDC electrical power from the Norfolk 38.

Vanguard export cables to HVAC which is the appropriate voltage required for 

connection to the National Grid system.  Filtering, switchgear and associated 

protection and control equipment is also located at the onshore project substation 

to comply with the technical requirements of the National Grid and allow safe 

operation of the Norfolk Vanguard connection. 

6.3.2 Amount, Scale  
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 The onshore project substation will consist of up to two converter stations, each 39.

having a power transfer capability of between 800MW and 1000MW.  As such, the 

onshore project substation will consist of: 

 2x converter buildings - housing DC filter equipment and power electronics to 

convert HVDC to HVAC power for connection to National Grid;  

 2x outdoor HVAC compounds – each compound will contain one or more 400kV 

transformers, plus HVAC filters, busbars and cable sealing ends; 

 Control building – housing SCADA and protection equipment; 

 Access roads – for operation and maintenance access to equipment; and  

 Associated connections between equipment via overhead busbar and cabling, 

including buried earthing system. 

 The largest equipment within the onshore project substation will be the converter 40.

halls which will not exceed a height of 19m, all other equipment will not exceed a 

height of 13m.  The tallest structure at the onshore project substation site will be the 

lightning protection masts at a height of 25m.  The total land requirement for the 

onshore project substation to the perimeter fence is 250m x 300m. 

 Permanent palisade fencing will be installed around the onshore project substation 41.

compound up to a height of 2.4m. 

 The final appearance of the onshore project substation is subject to detailed design 42.

post consent.  For the purposes of the DAS, indicative maximum parameters (as set 

out in Table 5.4 and DCO Requirement 16) have been provided with reference to a 

Rochdale Envelope approach in terms of realistic worst case design parameters.  

6.3.3 Layout and Appearance 

 In addition to the main converter halls, the onshore project substation compound 43.

would contain electrical equipment including power transformers, switchgear, 

harmonic filters, cables, lightning protection masts, control buildings, 

communications masts, backup generators, access, fencing and other associated 

equipment, structures or buildings. The onshore project substation would have a 

compact layout, with the majority of equipment contained in agricultural style 

buildings. 

 The onshore project substation would be enclosed by a fence surrounding the 44.

external equipment outlined above.  Other infrastructure and equipment will be 

included within the compound such as interconnecting cables, access tracks, hard 

standing, car parking, water tanks, communications mast, diesel generators and 

welfare facilities. 
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6.3.5 Lighting 

 Normal operating conditions would not require lighting at the onshore project 50.

substation, although low level movement detecting security lighting may be utilised 

for health and safety purposes.  Temporary lighting during working hours will be 

provided during maintenance activities only. 

6.4 National Grid Substation Extension and Overhead Line Modifications 

6.4.1 Use, Amount, Layout, Scale and Appearance 

 The existing Necton National Grid substation would require an extension to 51.

accommodate the Norfolk Vanguard connection points.  The National Grid 

substation extension would need to accommodate circuit breakers and associated 

busbar   structures which allow connection onto the existing 400kV overhead line for 

generation to be transmitted onto the wider National Grid system.   

 The National Grid substation outdoor busbar will be extended in a westerly direction 52.

to a total length of 200m, with seven new AIS bays installed along the busbar 

extension for Norfolk Vanguard.  The substation extension will be similar in 

appearance to the existing National Grid substation at Necton as it is in simply an 

extension to the existing busbar and AIS bays. 

 During operation, the Necton National Grid substation would not normally be 53.

illuminated.  However, lighting would be used when conducting inspection and 

maintenance activities (during working hours only). 

 In addition to the existing Necton National Grid substation itself, modifications to the 54.

existing overhead line structures adjacent to the substation would be required to 

provide a double turn-in arrangement2. 

 Two new overhead line towers will be required in proximity to the existing corner 55.

tower (to the north east of the existing Necton National Grid substation) with a 

maximum height of 55m.  The existing corner tower will be demolished such that the 

net new number of towers will be one. 

6.4.2 Access 

 The existing Necton National Grid substation has an existing access from the A47. 56.

This would continue to be used during operation.  However, this access may be 

                                                      
2
 Each overhead line tower carries two 400kV circuits.  In this arrangement, both circuits are turned into the 

substation busbar structure. 
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subject to some upgrades associated with the onshore project substation – see 

section 6.3.4. 

 The National Grid substation extension and overhead line modification would not be 57.

manned; maintenance of the substation would be undertaken approximately every 

three years. Visual checks would be undertaken on a monthly inspection visit to the 

site. 

6.5 Onshore project substation and National Grid Substation Extension 

Landscaping  

 The onshore project substation site benefits from some substantial existing 58.

hedgerows and woodland blocks within the local area.  These would provide 

mitigation of landscape and visual effects from the outset and can be strengthened 

during the early phases of the proposed project to ensure robust screening.  The 

extent of mitigation planting incorporated into the design is presented on Figure 3 

and Figure 4 and mostly comprises indigenous woodland species and would be 

located around the onshore project substation and along the southern edge of the 

National Grid substation extension.  Owing to the dimensions of the onshore project 

substation site, the National Grid substation extension, and the associated 

mobilisation areas construction activities would be required to level existing 

contours.  The earthworks required for the cut and fill to create the level platform 

would produce surplus soil which would be used to form subtle earthwork bunds of 

up to 2m along the western side of the onshore project substation.  This would help 

to give an incremental increase to the overall height of screening along this sensitive 

boundary which is not constrained by planting restrictions associated with 

underground cables.   

 The mitigation planting would be designed to comprise a mix of faster growing 59.

‘nurse’ species and slower growing ‘core’ species.  The core species would comprise 

a mix of preferred native, canopy species that would outlive the nurse species and 

characterise the woodland structure over the longer term.  It is anticipated that 5m 

to 7m growth would take 20 years and the nurse species would have reached 

approximately 7.25m to 9.75m (assuming planting height of 1m) after 25 years.  The 

nurse species would be sufficiently fast growing to provide substantial screening of 

the onshore project substation after 20 years. 

 The proposed landscaping is described in more detail in the OLEMS (document 8.7), 60.

with regard to the re-establishment of hedgerows and tree planting. The landscaping 

works will be designed in detail post-consent in accordance with DCO Requirement 

18. 
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7 SUMMARY 

 This DAS forms part of the suite of documents submitted as part of the DCO 61.

application for the project, and sets out the various principles, concepts and 

considerations incorporated into the design of the onshore electrical transmission 

works. 

 The design of the project is part of an ongoing process in which Norfolk Vanguard 62.

Limited is committed to optimising the quality of the design.  The design-

development process has been informed by consultation particularly in relation to 

site selection, design evolution and accessibility considerations. 

 Although indicative at this stage, the design for the onshore project substation and 63.

National Grid substation extension will set out to achieve a high standard of design 

whilst at the same time balancing the operational requirements of the facility with 

the character and appearance of the existing environment.   

 There will be no requirement for public access to the onshore project station or 64.

National Grid substation extension, and appropriate security measures will be 

installed to prevent unauthorised access to the onshore electrical transmission 

works once operational. 

 Integration of the building into the local landscape will be further assisted by 65.

detailed landscape design including planting using a selection of appropriate 

indigenous species to increase site biodiversity.  
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APPENDIX 4 

 

NOTE OF THE OPTIONS FOR ALTERNATIVE WAYS TO ALLOW HEAVY VEHICULAR ACCESS 
ACROSS THE CARPENTERS' LAND IN A WAY THAT DOES NOT REQUIRE A PERMANENT 

ACCESS ROAD TO BE LAID 

 

1.  We have considered reasonable alternative access options well known to construction 
companies that deliver major infrastructure projects. 

2. The alternatives can be generally categorised as follows: 

2.1 Permanent subterranean sub-base layer; 

2.2 Import of materials when work is required; 

2.3 Matting / geo-matting; and 

2.4 Soil stabilization methods. 

3.  These possibilities are summarised below. Our previous representations have touched briefly 
on the options set out at 2.2 to 2.4 above1. 

4.  The first possibility, in principle, would be to lay a sub-base layer being but then overlain by 
topsoil, thereby creating the structural base for a haul road for larger vehicles if ever needed.  

4.1 Whilst this is possible it is rarely pursued. One issue is that, often, not a great enough depth 
of topsoil can be established over the sub-base layer. The increased drainage capacity 
resulting from the sub-base is likely to result in grass die-back and bare patches throughout 
much of the summer and in drier periods. The underlying road base would therefore be visible 
as a strip and the use of the agricultural land for grazing or arable purposes would be 
undermined for a considerable part of a year.  

4.2 If enough soil could be established then the sub-base material is likely to be so deep that it 
would need to be considerably built up prior to use. This could effectively double the cost of 
the sub-base base and render it an unviable option. 

4.3 Conversely, if the sub-base layer was raised then the effect of drying out would be enhanced 
and what would be established would be little more than a 'grasscrete' solution which would 
basically negate grazing and arable use entirely.  

5. The second possibility is the import of stone when works are required. No sub-base is 
proposed to lie dormant with this option.  

5.1 With this option the task of sourcing, transporting and laying the material is laborious, time 
consuming and very expensive. The cost involves the cost of the stone, the transportation 
charges as well the labour charges to layout the stone. All of these factors may cause delay 
which may unacceptable depending on the urgency of the works. 

6.  The third option is a very common solution involving the use of composite matting / geo-
mats or other 'matting' material (such as chained sleepers) to construct haul roads.  

6.1 The layout process is more convenient and less time consuming. Composite track mats are 
engineered such that they can take the loads cited by Aquind and more. However, expense 

                                                      
1 Deadline 5 submission setting out our Compulsory Acquisition Hearing 2 (CAH2) 11th December 2020 case at 'Appendix J: 
Proposed Landscaping - Excessive Unjustified Land Take' (REP5-126) 
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may cancel this option out depending on terrain and, most importantly, the time the temporary 
roads are needed. The longer that timeframe the more unviable the solution becomes 
because of matting rental costs.  

6.2 Owing to the high charges of renting mats, this option could be suitable for shorter-term 
projects/needs. Nonetheless, depending on the nature of the requirement it could be an 
option.  

6.3 It is notable that the Vanguard DCO, to which we have referred previously because of its 
proposed converter station, proposed both matting and stone solutions and referred to the 
temporary haul roads as "running tracks"2. The onshore cable route was separated into 20 
cable route sections, which would be accessed from the mobilisation areas via these running 
tracks. The running track would provide safe access for construction vehicles along the 
onshore cable route, from mobilisation areas to duct installation sites. This solution was 
proposed as 6m wide tracks for approximately 60km.  

7.  The fourth and final option is the use of various soil stabilization techniques and products 
that are now available, and have been for a considerable time, that can create high 
performance haul roads from existing soils by enhancing the properties of the existing soil.  

7.1 This option has many advantages. There is no need to replace poor/medium grade soils with 
higher-quality aggregates. This saves money and time that can be invested elsewhere. Nor 
is there a need to pay the rental charges associated with matting and solutions can often be 
delivered much more quickly that the import of stone. Depending on the solution employed 
smooth, dust-free access roads can be formed for as long as needed.  

7.2 The binding agents vary depending on the soil structure, soil type and the requirements of the 
project, but in general can be categorised as follows:  

7.2.1 Traditional chemical stabilizers including: 

(a)  Cement; 

(b) Lime; 

(c) Fly ash; 

(d) Bituminous materials,  

or any combination of these), and 

7.2.2 Non-traditional stabilizers which are typically grouped into seven categories: 

(a) Chlorides (chlorides, salts, calcium chloride, magnesium chloride, 
sodium chloride); 

 
(b) Clay additives (clay additives, clay, filler, bentonite, montmorillonite); 
 
(c) Electrolyte emulsions (electrolyte stabilizers, ionic stabilizers, 

electrochemical stabilizers, acids); 
 
(d) Enzymatic emulsions (enzymatic emulsions, enzymes); 
 
(e) Lignosulfonates (lignosulfonates, lignin, lignin sulfate, lignin sulfides); 
 
(f) Synthetic-polymer emulsions (synthetic-polymer emulsions, polyvinyl 

acetate, vinyl acrylic); and 
 

                                                      
2 See Outline Traffic Management Plans (APP-032 and Rep7-010 to Rep7-013) 
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(g) Tree-resin emulsions (tree-resin emulsions, tall-oil emulsions, pine-tar 
emulsions). 

 
7.3 We are aware that these solutions are being successfully deployed in the delivery of HS2 

where contractors need temporary roads across agricultural land and have been so for a 
considerable time. Such techniques were employed in relation to the, now decommissioned, 
Richborough Power Station. 

 
7.4 Moreover, and most importantly, once the works are completed the compounds creating 

these roads can be broken down to return the agricultural land into full use.  
 
7.5 We understand anticipated loads could be as much as 300t. We have been advised that 

there are soil stabilisation solutions available where relatively low dosage rates can yield 
load-bearing results of over 6 MPa. To make this easily comparable 1 MPa is 101.97162 
ton/m2. Therefore, 6 MPa equates to a load of 611.82972778674 ton/m23 and is easily 
ample for the 300t envisaged by Aquind.    

 
7.6 Whilst the figures above relate to the testing of one particular product, the fact that such 

results clearly show much greater loads can be accommodated and that we can source this 
information easily means that a number of soil stabilization solutions are reasonably likely to 
be available for this project. With such loads being able to be accommodated such solutions 
can be used for sealing or stabilizing haul roads, side tracks, car parks, construction or 
military camps, container hardstands, railroad yards, and even forming temporary landing 
areas.  

 
7.7 This begs the question; if this option is good enough to deliver major infrastructure projects 

such as HS2 why would it not be adequate for Aquind? 
 
8.  In conclusion, we do not consider that the alternative access construction options have 

been adequately assessed and judged. The Applicant's mind has been closed from the start 
so as to seek to ensure by one means or another a permanent road and it has sought to 
justify only that throughout due to the other opportunities that road enables. This approach 
breaches theSecretray of State’s guidance requirement on the Applicant to take “all 
reasonable steps” to avoid cpo (rather than to all reasonable steps to ensure cpo as Aquind 
Limited has done here).   

 
9.  If necessary to provide a haul road, the preferred option should be to use soil stabilization 

solutions to enable haul road access for the construction phase, and this can be grubbed up 
and relaid if required for temporary operational phase access and for the decommissioning 
phase.   

 

                                                      
3 
https://www.convertunits.com/from/Mpa/to/ton/square+metre#:~:text=How%20many%20Mpa%20in%201,for%20pressure%20i
s%20the%20pascal 
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APPENDIX H 

OfCom s106 Direction under Communications Act 2003 



 

1 

 

 

Direction under section 106(3) of the Communications Act 2003 applying the electronic 
communications code 

Background 

1.  The Applicant has applied to Ofcom for a direction applying the Code to the Applicant. 

2.  The date on which Ofcom received a completed application that meets the statutory 
requirements with respect to the content of an application for a direction applying the Code and the 
manner in which such an application is to be made was 8 August 2019. 

3.  By virtue of regulation 3 of the Electronic Communications and Wireless Telegraphy Regulations 
2011 (SI 2011 No. 1210), except in cases of expropriation, Ofcom must make its decision within 6 
months of receiving the completed application. 

4.  Prior to giving a decision under section 106(3) of the Act to apply the Code to the Applicant, 
Ofcom must publish a notification of its proposal to give the direction and consider any 
representations about that proposal that are made to Ofcom within the period specified in the 
notification. 

5.  On 21 January 2020, Ofcom published, in accordance with section 107(6) of the Act, a notification 
of its proposal to give a direction applying the Code to the Applicant for the reasons set out in the 
consultation document accompanying that notification. That notification invited representations to 
Ofcom by no later than 5pm on 21 February 2020. 

6. Ofcom received one response objecting to the proposal. The respondent was concerned that 
granting the Code powers would obviate the need for Aquind Limited to obtain relevant planning 
consents in connection with the installation of a power transmission link running from the south of 
England to Normandy in France (the Aquind Interconnector). 

7. Having considered the objections raised, Ofcom has concluded that the conditions for granting 
Code powers have been met by the Applicant and it would be inappropriate to withdraw, withhold 
or delay the granting of it on the grounds stated by the respondent. Ofcom is only empowered to 
give a direction granting Code powers in relation to the provision of an electronic communications 
network. Ofcom has also set the scope of the Code powers to exclude the UK Aquind Interconnector 
Fibre which would be deployed in the Aquind Interconnector. The Applicant has indicated that it will 
seek development consent for this part of the electronic communication network under the 
Planning Act 2008.  

8. For the reasons set out in the explanatory statement accompanying Ofcom’s consultation, Ofcom 
has had regard, in particular, to each of the matters set out in section 107(4) of the Act. 
Furthermore, Ofcom has considered and acted in accordance with its general duties in section 3 of 
the Act and the six Community requirements in section 4 of the Act. 

Decision 

9.  Ofcom hereby directs, in accordance with section 106 of the Act, as follows— 

(a) the Code shall apply to the Applicant for the purposes of the provision by the 
Applicant of part of an electronic communications network, namely, the 






